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oreword to cons' iltative document on 
child care law 



1 . When the House of Commons Social Services Committee recommended 
that DHSS establish a working party on child care law Ministers responded 
quickly to accept this and the working party was set up in July 1984. The aim 
was to frame proposals for changes to child care law which will provide a 
framework for developing the best child care practice and meeting more 
effectively the needs of children and their families. In approaching their task 
the working party were asked to have regard to the Select Committee’s 
recommendations. They were not asked to cover the arrangements for dealing 
with young offenders under the criminal law. 

2. The intention was to undertake a thorough-going review with a view to the 
production of a clearer and more consistent body of law comprehensible not 
only to those operating it but also to those affected by its operation. A tight 
timetable was set. 

3. The working party have now reported and the Government is grateful for 
the work undertaken both by the members and by those outside Government 
who have contributed by taking part in discussions organised by them and by 
comments on the discussion papers which were circulated. Ministers have 
decided to publish the report in full immediately and encourage comment and 
debate on its proposals. They are not committed to legislate in the way 
proposed but will make up their minds in the light of public reaction. 

4. In the meantime Ministers have set up with the local authority associations 
a joint working party to examine the financial implications of the proposals 
both for the courts and legal aid systems and for local authority services. This 
joint working party will take on the costing of the possible transfer of the 
equivalent of the parental rights resolution procedure from local authorities to 
the courts as indicated in the Government Response to the Select Committee. 

5. Also published simultaneously is a consultative document on the law on 
registration of facilities for the day care of children. This arises from a 
separate Departmental review, also referred to in the Government Response to 
the Select Committee, of the guidance and legislation relating to day care of 
under 5 ! s. This review is continuing and formal consultations on revised 
guidance to local authorities will be initiated in due course. Meanwhile the 
review group have drawn attention in the consultative document to the view in 
some quarters that the Nurseries and Child Minders Regulation Act 1948 may 
no longer provide the right legal framework for local authorities to regulate 
the provision of these services because of the significant developments which 
have occurred in their range and scope since the post-war period. If the 
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Government decide to proceed with the proposal of the child care law working 
party that the statutory provisions under which services for families with 
children under the Child Care Act and those governing services for under 5’s 
under the National Health Service Act 1977 should be brought together, this 
would be a good oportunity to reformulate the 1948 Act if this were required. 
Comments would be welcome on this. 

6. The Select Committee were impressed by the case presented to them for a 
change in jurisdiction relating to children by the establishment of a family 
court but recognised that consideration of this would take longer than the 
review of child care law. The Lord Chancellor and the Home Secretary 
established a separate official working party (but with a degree of common 
membership) to review the case for a unified family court. This working party 
is planning to issue a consultative document shortly which will describe various 
models of family court and seek views on the advantages and disadvantages of 
establishing one or other of these models in this country. While there is clearly 
a relationship between this exercise and the review of child care law, the 
Government do not think that desirable changes in child care law need be held 
back pending decisions on a family court. 

7. Comments on this document are sought by 15 January 1986 and should be 
sent to: 

Robin Chapman 
Child Care Division 
DHSS 

Room B1402, Alexander Fleming House 
Elephant and Castle 
London SE1 6BY 

Tel: 01-407 5522 ext 7500/6212/6987 



RAY WHITNEY 

Parliamentary Under-Secretary of State 
Department of Health and Social Security 
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Part I: Introduction 
1. Background to the review 



Terms of reference 

1.1 Our working party was set up by the Government in July 1984 with the 
following terms of reference: 

In the light of the Report of the Social Services Select Committee on 
Children in Care and of evidence given to the Committee and other relevant 
material to make proposals and set out options for codification and 
amendment of child care law”. 

The Social Services Select Committee 

1 .2 The Social Services Select Committee in its report on Children in Care 
recommended that DHSS establish as soon as possible a working party on 
child care law with a view to the production of a simplified and coherent body 
of law. This would be a thoroughgoing review of the body of statute law 
regulation? and judicial decisions. The legal framework of the child care 
system needed to be rationalised for the sake of justice. The review would go 
well beyond legal technicalities but fall short of a fundamental examination of 
family courts or of child care practices as such. The Government responded by 
setting up our inter-departmental working party to frame proposals — or where 
necessary to present , options - on changes to child care law to provide a 
framework for developing the best child care practice and meeting more 
effectively the needs of children and their families. We were asked to take into 
our consideration a number of the recommendations made by the Select 
Committee and to use their report as a starting point. 

Scope of the review 

1.3 The working party have looked at the responsibilities that local 
authorities have towards children in their care, children who may enter their 
care and those who have left their care, and at the procedures by which local 
authorities take over and relinquish the care and the supervision of children. 
Despite this large remit (over one hundred papers have been considered at 
twenty-five meetings during our year of operation), some topics have had to be 
excluded. We were asked not to consider the law relating to juvenile offenders 
(the subject of recent legislation in the Criminal Justice Act 1982) except for 
the legal effects of care orders made in criminal proceedings and the use of the 
offence condition in care proceedings. Nor have we looked far into the law 
with regard to adoption, custodianship, secure accommodation or private 
fostering, although we do touch briefly on these areas. Major jurisdictional 
issues have not been considered, though the review has kept in close contact 
with the inter-departmental review of the concept of a unified family court 
initiated by the Lord Chancellor and the Home Secretary. We have also been 
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in close touch with a separate review of the private law relating to the 
upbringing of children being conducted currently by the Law Commission. 
Other areas of the law which are the subject of separate study by DHSS are the 
law relating to registration of day care facilities and the regulations on 
boarding-out of children, residential homes for children, and in the future the 
carrying out of reviews on children in care. Having taken account of these 
exclusions we have aimed to propose a coherent structure in the remaining 
central area of child care law governing the relationships between local 
authorities, parents and children. 

Conduct of the review 

1.4 The working party consisted of officials from DHSS (from the Child 
Care Division, Social Services Inspectorate and the Solicitors Branch), the 
Home Office, the Lord Chancellor’s Department and a Law Commissioner. 
The working party was chaired by DHSS, and supported by a joint team of 
DHSS officials and lawyers from the Law Commission. There were observers 
from the Welsh Office, the Scottish Office and the Department of Health and 
Social Services in Northern Ireland. 

1.5 The working party based their review on the report of the Select 
Committee, evidence given to the Committee and other relevant material 
which included the considerable body of research which already exists in 
relation to child care, and research especially commissioned by the working 
party from the University of Bristol. We issued a series of twelve discussion 
papers covering most but not all of the areas looked at in the review to 
interested organisations and individuals and took account of the wealth of 
comments we received when drawing up this report. Over sixty organisations 
and individuals responded to these papers. We held a seminar at the Civil 
Service College at Sunningdale in May 1985 to which we invited a wide range 
of persons with expertise and experience in child care law to discuss the major 
issues arising from the review. We have also met a number of organisations 
informally in order to discuss some of the issues that have emerged. Members 
of the working party visited Scotland to see the children’s hearing system in 
action and to talk to those involved in it. Visits by members of the working 
party and the secretariat were made to several courts to observe cases, and 
informal meetings were held with social work and legal practitioners in various 
parts of the country. We are very grateful to all those who have contributed so 
much to the review. The recommendations are ours but we hope that they will 
find favour amongst all those concerned with improving the legal framework 
for child care practice. 

Major items of legislation 

1.6 In our report we refer to a considerable number of Acts of Parliament. 
The main child care legislation is the Children and Young Persons Acts of 
1933, 1963 and 1969, the Children Act 1975 and the Child Care Act (a 
consolidating Act) of 1980. We hereafter refer to these as the 1933 Act, 1963 
Act, 1969 Act, 1975 Act and 1980 Act. 
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2. Setting the scene 



2.1 Our task has been to examine the current legal setting for child care 
practice, in the light of improvements suggested by the Select Committee and 
others. In doing this we have borne in mind themes on which more emphasis is 
now placed than hitherto including: 

a. the desirability of involving as far as appropriate the parents and the 
child in decisions about the services provided for them; 

b. the recognition that parents rather than the child are usually the true 
respondents in care proceedings; 

c. the acknowledgement that in care proceedings the aim is to get the right 
result for the children and that the form of procedure should be directed to 
this. 

2.2 An examination of child care law needs to go well beyond the legal 
framework under which courts make decisions on the care of children. Local 
authorities provide a spectrum of support and care to children in need, and 
their families, with graduated steps involving increasing restrictions in the 
interests of the child over a parent’s free exercise of parental responsibilities. It 
is important that each step is clearly separate, has the appropriate legal rules 
and procedures attached to it and that the rights and responsibilities of all the 
parties are clearly defined. This is not so at present. 

2.3 Terminology is important. Terms such as “care” and “rehabilitation” 
gather over time undesirable associations for some people and even stigma; 
while our main recommendations do not depend on it we would like to suggest 
changing a number of these terms. In particular we see “prevention” more 
positively as family support, “rehabilitation” as return to a family, and 
“care” as to be distinguished more sharply between voluntary arrangements 
made in partnership with parents, which might be called “shared care”, and 
compulsory arrangements under a court order, a “parental responsibility 
order” or similar, which transfers parental responsibilities to the local 
authority. This status of “shared care” should we believe be seen as a support 
service to the family by the local authority and not as necessarily implying 
parental inadequacy. 

2.4 Some of the areas which need particular attention are: 

a. the responsibilities (powers and duties) of local authorities for services to 
support families with children are not clear or easily identified. When the 
Social Services Departments were formed in 1970 they were assigned 
functions from the previous Children’s Departments and from the Health 
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and Welfare Departments of local authorities but without codification of 
the various pieces of legislation; 

b. although section 18 of the 1980 Act (the principle that first consideration 
must be given to the child’s welfare) applies to decisions in relation to 
children in care, the powers of local authorities to children in their care 
differ according to their legal status and are sometimes uncertain, 
particularly with children received into care, children subject to emergency 
orders (‘ ‘place of safety orders”) who are not technically in care at all, and 
children placed in care by order of a court in family proceedings; 

c. there are more than twenty separate provisions leading to care under a 
court order with several different sets of criteria for the court to apply. 
There are defects and anomalies in each of these. The court may be the High 
Court in wardship, family proceedings or adoption, the county courts or 
magistrates’ court in family proceedings or adoption, or the juvenile courts 
in care or criminal proceedings. 

2.5 It is a complicated matter for practitioners to identify which statutes are 
in force, as neither of the two major Acts (1969 and 1975) are fully 
implemented and several sections of the 1933 and 1963 Acts still have to be 
taken into account with cross-references between statutes. 

2.6 In recommending a review of child care law, the Select Committee stated 
that its aim should be “the production of a simplified and coherent body of 
law comprehensible not only to those operating it but also to those affected by 
its operation. It is not just to make life easier for practitioners that the law 
must be sorted out; it is for the sake of justice that the legal framework of the 
child care system must be rationalised”. 

2.7 The rest of this report is a monument to the complexity of the task of 
simplification. The law is in parts inevitably complex in order to meet the 
variety of circumstances with which it has to deal; and in others the detailed 
provisions act as an important limitation on administrative or judicial 
discretion. “For the sake of justice” the law cannot always be simple and 
straightforward and we are conscious of having added to its complexity in 
places. Nevertheless, the law can at least be made more dear, consistent and 
coherent for those who have to operate it and those who are affected by it. 

Children and parents 

2.8 A distinction is often drawn between the interests of children and the 
interests of their parents. In the great majority of families, including those 
who are for one reason or another in need of social services, this distinction 
does not exist. The interests of the children are best served by their remaining 
with their families and the interests of their parents are best served by allowing 
them to undertake their natural and legal responsibility to care for their own 
children. Hence the focus of effort should be to enable and assist parents to 
discharge those responsibilities. Even where a child has to spend some time 
away from home, every effort should be made to maintain and foster links 
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between the child and his family, to care for the child in partnership with 
rather than in opposition to his parents, and to work towards his return to 
them. Many of our recommendations in Part II are designed to promote these 
aims. 

2.9 Nevertheless, we agree with the Select Committee that the “rights [of 
parents] have no absolute validity; they derive from the exercise of 
responsibilities”. There must come a point at which the parents are, for 
whatever reason, so unable to exercise their responsibilities for the good of 
their children that action must be taken to remove them. Clearly the process by 
which such action is taken must give fair protection to the interests of parents, 
fairer protection than is given by the present procedures. Many of our 
recommendations in Part III, in particular for advance disclosure of the 
authority’s case, party status and rights of appeal, together with the 
disappearance of the administrative procedure for assuming parental rights 
over children already in care, are designed to achieve a procedure which is fair, 
and seen to be fair, to all sides. 

2.10 Central to that process, however, are the grounds upon which the state, 
in the shape of the local authority, may be permitted to intervene in family life 
for the good of the children. In other types of proceeding where the future 
upbringing of children is in question, the issue must be decided according to 
the “first and paramount consideration” of the child’s own welfare (as laid 
down in what is now section 1 of the Guardianship of Minors Act 1971). That 
criterion ' was first applied in disputes between mothers and fathers (of 
legitimate children) where it was clearly an appropriate means of resolving a 
clash between two equally valid interests in the child. In time it became clear 
that it was, in effect, virtually the sole criterion in such cases, and that other 
considerations, such as the way in which the parents had behaved towards one 
another, became relevant only so far as they reflected upon the welfare of their 
children. 

2.11 In 1969, the House of Lords took the important step of applying the 
same criterion to disputes between parents and other individuals ( JvC [1970] 
AC 668). The statute had always been framed in terms wide enough for them 
to do so and the courts were prepared to override the claims of parents where 
the welfare of children clearly required it. What was new in 1969 was the 
recognition that there was no presumption in law in favour of the natural 
parents, so that their claims could be over-borne whenever, taking all the 
relevant circumstances into account, it was in their child’s best interests so to 
do. At the same time it was clearly recognised that the claims and wishes of 
parents were an important component in their children’s best interests and, in 
the eyes of some judges, in their own right as well. 

2.12 This simple welfare criterion applies only in wardship proceedings in the 
High Court and in what we shall call “family” proceedings, in which 
non-parents have only limited rights of application. In those statutory 
procedures which enable a local authority compulsorily to assume some or all 
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of the powers and responsibilities of parents, it is accompanied by specific 
conditions which restrict its operation to cases in which those conditions have 
been met. We have had to consider whether a simple welfare or “best 
interests” test should now be adopted where the state, in the shape of local 
authority, is in conflict with the parents. 

2.13 We are firmly of the opinion that it should not and that in cases where 
compulsory committal to local authority care is in issue the present balance 
between the welfare of the child and the claims of his parents should be 
maintained. Taken to its logical conclusion, a simple “best interests” test 
would permit the state to intervene whenever it could show that the alternative 
arrangements proposed would serve the children’s welfare better than those 
proposed by their parents. But “the child is not the child of the state” and it is 
important in a free society to maintain the rich diversity of lifestyles which is 
secured by permitting families a large measure of autonomy in the way in 
which they bring up their children. This is so even, or perhaps particularly, in 
those families who through force of circumstances are in need of help from 
social services or other agencies. Only where their children are put at 
unacceptable risk should it be possible compulsorily to intervene. Once such a 
risk of harm to the child has been shown, however, his interests must clearly 
predominate. 

2.14 Part of our concern to protect and enhance, rather than to undermine, 
relationships within the family and the community is reflected in our 
recommendations designed to improve the standing of grandparents and other 
relatives, friends and foster parents, in the compulsory procedures. The 
procedures of private law have already accorded them a measure of 
recognition and the time has come for public law -the law relating to the 
responsibilities of public authorities - to do so too. This concern need not be 
limited to the compulsory procedures but should affect all aspects of the 
provision of services to children and their families. 

2.15 In short, therefore, we take the view that the “best interests” of the 
child should continue to predominate in issues between private individuals but 
that the state should only be able compulsorily to intervene where the child is 
being or is at risk of being harmed if it does not. 

Children and local authorities 

2.16 The relationship between children and their parents is only one aspect of 
the protection to be given to the “rights” of children. To some extent this is a 
“slogan in search of a definition” but it has two discernible components which 
are often in opposition to one another. On the one hand are the “rights” of 
children to be provided with what they need in order to grow up to take their 
proper place in the adult community. The first responsibility to provide for 
those needs lies, of course, with their parents. But local authorities and other 
agencies have a wide range of responsibilities to provide services for children 
and we have no wish to disturb the balance between state and private 
responsibility in this respect. 
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2.17 Those responsibilities are, of course, particularly important once a child 
has come into the care of a local authority. There clearly are difficulties 
inherent in any large organisation attempting to act as a parent, and we are 
anxious to provide a legal framework which will reinforce the parental 
responsibilities of local authorities rather than fragment them. Indeed we 
should like it to be perfectly clear to local authorities that their responsibility is 
a parental one. Some of our recommendations in Part II are designed for this 
purpose. 

2.18 Part of that responsibility lies in the priority to be given to the child’s 
welfare when taking any decision relating to his care. It has been suggested to 
us that we make that welfare the “first and paramount consideration”, 
overriding all others. However, we must recognise that there are other 
considerations which are relevant and which must on occasion be permitted to 
outweigh the “best interests” of any individual child in care. For example, the 
details of day to day living in a community home must involve the balancing of 
the interests of all the children there; the interests of one child in care must be 
viewed in the light of those of other children in his present or future home; on 
some occasions, particularly where the child’s own behaviour has led to his 
admission, his interests must be set against the need to protect other people 
from serious harm; and it must be recognised that public authorities have to 
discharge their legal responsibilities within the limits of the resources available, 
so that the best for any individual child or group of children may simply not be 
available or only available at considerable cost to other children or to other 
client groups whose needs may be just as great. Hence we have concluded that 
the local authority’s duty should remain that of giving “first” but not 
necessarily overwhelming consideration to the welfare of each child in its care. 

2.19 That duty also contains an obligation which represents the second 
aspect of “children’s rights” -their claims to the same freedom as adults in 
determining what they wish to do. We wholeheartedly endorse the existing 
principle that the child’s wishes and feelings should be ascertained and given 
due consideration in any decision relating to his care and we make various 
recommendations for clarifying and enhancing the status of children, 
particularly older children, who are or may be or have been in care. However, 
the “right” of a child to decide what he wants must sometimes conflict with 
his “right” to be provided with what he needs and in such cases the latter must 
prevail, at least until the child has reached a certain age. If a child’s wishes are 
to overriden, however, it must be in pursuance of his needs or those of an 
equally important group. 

Courts and focal authorities 

2.20 One of our guiding principles has been that the court should be able to 
determine major issues such as the transfer of parental rights and duties where 
there is or may be a dispute between parents and local authorities, while the 
management of the case should be the responsibility of the local authority. 
This followed the Select Committee’s general principle that “the courts should 
make long-term decisions impinging directly on the rights and duties of 
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children or their parents, and that the local authority or other welfare agency 
should make decisions on matters which, although they may be of equal or 
greater importance, are not susceptible to clear and unambiguous resolution”. 

2.21 While there is room for debate as to which decisions ought to fall into 
which category we believe this gives a valuable working rule. Decisions on such 
matters as the adoption or change of name of a child are made by the courts 
whereas decisions such as the best placement for a child are made by the 
professional staff of the local authority. Access arrangements have features of 
both types of decision because they can affect later decisions on the transfer of 
rights (eg through applications to discharge the child or to free the child for 
adoption); we make proposals for these in Part III. 

2.22 It is a separate question whether local authority decisions and actions 
should be open to greater challenge by parents and children in the courts. This 
is usually argued to give parents and children greater voices in the various 
decisions taken by local authorities as well as to discourage drift and lack of 
positive planning for the children involved. A variety of proposals have been 
put forward for achieving these aims, including care orders for a limited 
period; automatic periodic reviews by the courts or a review on the application 
of a parent; prior approval for certain strategic decisions with potentially long 
term effects, such as that to abandon rehabilitative efforts or to change from 
residential to foster care or from one type of fostering to another; or the 
notification of such decisions with a right to challenge them in the courts. 
These proposals do not always distinguish between two different functions, 
the regular review of the circumstances and future of each individual child in 
care, and the resolution of disputes relating to particular decisions which have 
been or are to be taken about him. 

2.23 The expertise of a court lies in its ability to hear all sides of the case, to 
determine issues of fact and to make a firm decision on a particular issue at a 
particular time, in accordance with the applicable law. It cannot initiate action 
to provide for the child, nor can it deliver the services which may best serve the 
child’s needs. It is arguable that only if it were given the power to choose the 
precise placement of the child and the resources to ensure that a sufficient 
range of placements was made available, could a court realistically be given the 
function of undertaking regular reviews of the future of each child in care. 

2.24 It is not only important that the reviewing body should itself have the 
power to deliver the care which it considers best for the child: it is also 
necessary that the body with day to day responsibility for the child should have 
a positive duty to “take a grip on” the case and make firm and early decisions 
without the temptation to pass responsibility to another body. The 
encouragement of positive attitudes and practices, as well as subjecting them 
to informed scrutiny, is more important than what could only ever be a limited 
form of judicial review. We therefore support the emphasis currently placed 
by the Government on improving the working of the system of reviews by local 
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authorities of all children in their care at fixed intervals under the existing 
legislation. 

2.25 The particular strength of the courts or any other independent body lies 
in the resolution of disputes. We have no doubt that some machinery for the 
resolution of disagreements relating to children in care should be provided. 
The views expressed to us suggest that not all local authorities yet have a 
satisfactory system for dealing with disputes and complaints. Yet in deciding 
the exact machinery most appropriate for any particular dispute it is necessary 
to bear in mind some of the disadvantages of the court process. First, courts 
must maintain a certain formality in their procedures and there are some 
disputes which may be better resolved by more informal means. A dispute 
process which is inaccessible and intimidating to the people concerned will be 
of little value to them. Secondly, even a well managed court with resources to 
hear cases speedily will take time to resolve disputes, because of the need for 
the parties to prepare their case and for the court to conduct any independent 
investigations. Such delays can be highly detrimental to all concerned, 
especially to the younger child for whom time can be of crucial importance. 
Thirdly, a speedier and more informal means of resolving disagreement could 
be applied to a much wider range of decisions than could realistically be 
subject to referral to a court. 

2.26 We believe there is a trend towards the establishment by local 
authorities of procedures under which decisions in relation to child care can be 
challenged before other people than those immediately responsible for making 
those decisions. Recent DHSS guidance on access decisions and the taking of 
parental rights resolutions has encouraged the participation of local authority 
members in an appeal or confirmatory capacity and we understand some 
authorities include independent people in such procedures, which indeed in the 
case of the approval of adoption placements is required by Regulations. This 
seems to us, by placing responsibility to decide the dispute on those with 
responsibility for implementation, the better way forward. We return to this in 
Chapter 9. 

The "family court" 

2.27 Many organisations have pressed for the establishment of a “family 
court” to handle all civil business relating to children and families including 
care and related proceedings, although there appears to be less agreement as to 
its structure, personnel and manner of operation. The issue of a unified family 
court is the subject of a separate working party established by the Lord 
Chancellor and the Home Secretary and we have kept in close touch with one 
another through cross-membership of the two reviews and exchange of papers. 
The Family Court Review will be issuing a discussion document on possible 
models for a family court by the end of the year. Any of the options canvassed 
could incorporate care and related cases in the jurisdiction of a new family 
court if it were so decided. 

2.29 Some of those commenting on our discussion papers went further and 
argued that it was impossible to consider many of the changes proposed to 
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substantive child care law without regard to the forum in which court cases 
were handled. The value and cost-effectiveness of interim changes to the 
present juvenile court system were questioned if further change was likely in 
the near future in the form of a new family court; indeed, some thought that 
attempts to “patch up” the present system were fruitless and only 
fundamental change should be considered. 

2.30 We are unconvinced by the arguments that change to the substantive 
law and procedure can only be tackled on or after the introduction of a new 
court system: on the contrary we can see some logic in a prior consideration of 
the law. However that may be, we believe that none of our changes would 
prejudice the establishment of a family court; they are proposed on their own 
merits and could be incorporated in the existing system and then transferred to 
a new court if and when established. There are benefits as well as costs in 
conducting change in two stages, in that it gives more time for those involved 
to absorb changes and reduces disruption and confusion. For example, 
assimilation of grounds would be a very helpful preliminary step to have 
absorbed before further change. Those who have laid stress on the 
inter-related nature of decisions on the substantive law and jurisdiction have 
generally done so in relation to an increase in the powers of the court vis-a-vis 
local authorities. But, as we said, we believe there are reasons of principle for 
preferring the current balance between courts and local authorities. 

2.31 One proposal put to us was that care proceedings should be transferred 
from the juvenile panel to the domestic panel of the magistrates’ court. We can 
see advantages in that some of our recommendations in Part III are concerned 
with removing the adverse effects of the existing association between criminal 
and care proceedings and this would help to strengthen the change. Moreover 
we see similarities With the type of work in family proceedings undertaken by 
the domestic court. Pending a decision on a family court we do not 
recommend complete transfer for what may be a limited period only, but we 
propose concurrent jurisdiction by both panels the choice of which would be a 
matter for the court. 

2.32 There has been an increasing use of wardship in the High Court partly 
because of the defects in present procedure in juvenile courts and partly 
because of gaps in the present grounds for care proceedings. It is our aim to 
reduce the tendency to have recourse to the High Court for either of these 
reasons. We believe that the lower level of court should handle the ordinary 
cases with only exceptional cases needing wardship. We are aware that some 
commentators have expressed lack of confidence in care proceedings in 
juvenile courts. It is our belief that no court could produce entirely satisfactory 
results with the present legal framework. The improvements we propose 
should lead to better consideration of cases whether in a family court or in a 
magistrates’ court. 

Care proceedings and criminal proceedings 

2.33 Some commentators have seen a sharper differentation in the handling 
of care and criminal proceedings for juveniles, whether within magistrates’ 
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courts or a family court, as indicating a change of philosophy from the 
approach to juvenile delinquency incorporated in the 1969 Act. We do not see 
it in this way. The limits on prosecution in sections 4 and 5 of the 1969 Act 
have not been introduced and the “offence condition” for care proceedings in 
section 1 is scarcely ever invoked. The effect is that the proceedings have in 
practice always been separate (although a “care order” is and would remain a 
disposal in either case) but the close association has caused aspects of the 
criminal process to be attached to care proceedings, in our view to the 
detriment of the latter. This applies obviously to the procedural points which 
we describe later but may also apply, it has been suggested, in the court 
environment, in the approach of court officers and police and in the handling 
of cases by legal representatives and by the bench. 

2.34 In determining the style of care proceedings under the 1969 Act and the 
court rules which followed, much attention was clearly given to how best to 
handle the case of the older child whose behaviour was at issue and whose 
offence could be a symptom of the need for control because of family 
breakdown. This style is less suitable for the cases of children needing 
protection because they may be at risk of harm at home. We do not believe 
that sharper separation of criminal cases from the civil cases, as we see them, 
of care proceedings need affect the appropriate course being taken in respect 
of the older offending child. Under our grounds care proceedings would still 
be available in circumstances for which they are better suited than prosecution, 
and should always be considered by those responsible. 

Conclusion 

2.35 The complexity of the law and the difficulty of operating it 
satisfactorily are well known. In all our contact with social work and legal 
practitioners we have also been struck by the complex and often intractable 
nature of some of the tasks they have to undertake and the decisions they have 
to make. It is pertinent to remember that the first test of Solomon’s wisdom 
was a dispute over the custody of a child. 
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3. Summary and recommendations 



3.1 This chapter is intended to provide a brief but freestanding guide to the 
content of the rest of this report, and a full list of recommendations. 

A unified legal framework for services to children and their families 
(Chapter 4) 

3.2 There are two main legal frameworks under which local authority social 
services departments can provide help to children and their families. There is a 
set of legislative provisions in relation to children “in care”, and another more 
general framework which confers powers and duties to provide social services 
to a range of people in need, including children. 

3 .3 We have attempted to draw together the various provisions for providing 
help to children living at home, and to the families caring for them, and cast 
them in a more positive manner emphasising family support rather than 
preventing admission to care. As for children away from home, the Select 
Committee recommended that the DHSS should immediately review whether 
the protection of “care” should be extended to handicapped children living 
away from home. Evidence submitted to the Select Committee suggested that 
such children “do not receive the same protection nor receive the same degree 
of professional review and involvement that other children placed away from 
their natural families typically do”, and this has been confirmed by a recent 
Social Services Inspectorate report on local authority services to handicapped 
children. 

3 .4 Concern has however been expressed about extending the present “care” 
model to handicapped and other children living away from home. “Care” is 
seen to be stigmatising, associated with poor or inadequate parents, and with a 
lack of participation by parents in their child’s care. We are anxious in any 
case to dispel this image of “care” for existing users (and to improve the 
reality where this falls short of a good service), to provide for greater 
partnership with parents where possible and a more genuinely voluntary form 
of care while safeguarding and promoting the welfare of the child. We also 
wish to extend to such parents the possibility of respite care predominantly 
used at present for handicapped children, in a form free of detailed regulation. 

3.5 The rest of this report considers the two groups together and essentially 
provides for three forms of care away from home to replace the three that 
already exist: “respite care” for short periods; “shared care” for longer 
periods and committal to care by a court where compulsory powers must be 
taken. 
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Recommendations 

R1 We recommend the unification of the two legal frameworks for social 
services departments’ responsibilities to children at home and away from home 
and their families, (paragraph 4.6) 

Children living with their families (Chapter 5) 

3.6 When the present social services departments were set up in 1970, no 
drawing together took place of their various powers and duties to provide help 
to children and their families which are scattered across at least four statutes. 
The clearest provision which at present exists (section 1 of the 1980 Act) is 
phrased negatively in terms of providing help to diminish the need for a child 
to enter or stay in care. Our aim is that as far as possible the existing provisions 
should be drawn together with the more positive purpose of supporting 
children and their families to help them stay together. 

Recommendations 

R2 The various existing powers of social services departments to provide 
help to families with children should, as far as possible, be brought together 
within or alongside a broad power to provide services to promote the care and 
upbringing of children within their families, (paragraph 5.15) 

R3 A separate duty as in the present section 1 should remain and require that 
provision be on a scale appropriate to the needs of the area. The duty should 
not apply where reception or staying in care or the bringing of proceedings is in 
the child’s best interests, (paragraph 5.18) 

R4 The assistance given under the above duty may be in kind or, in 
exceptional circumstances, in cash as at present. It should be clarified that this 
may include loans, (paragraphs 5.21 and 5.22) 

Respite care (Chapter 6) 

3.7 A considerable proportion of children now received into “care” leave 
within a very short period and it is questionable whether the present “care” 
framework provides the right means of delivering what is essentially a 
short-term service to families. “Respite care”, which takes over for a short 
period the burden of looking after a child at home, is frequently provided in a 
flexible manner to parents of handicapped children outside the scope of the 
“care” framework. We favour the continued provision of respite care with the 
primary responsibility for the child resting with the parents who will delegate 
the day to day care to the person providing it, with responsibility for the 
adequacy and supervision of the placement on the local authority. Respite care 
would be available to any child or family, including some at present received 
into care. However it seems appropriate that the local authority should have 
greater responsibilities, but still shared with the parents wherever possible, for 
children who stay for longer periods in care. These would be based on the 
present model of reception to care but re-shaped to emphasise partnership with 
parents and re-termed “shared care”. We have therefore proposed time limits 
on the length for which a child can remain in respite care before “shared care” 
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begins to apply. It should of course be possible for “shared care” to apply 
from the outset where an early return home was uncertain. 

Recommendations 

R5 Respite care should be provided under the power described in the 
previous chapter to promote the care and upbringing of children within their 
families, (paragraph 6.3) 

R6 The primary responsibility for a child in respite care should remain with 
the parents who will delegate the day to day care to the person actually 
providing the care. The role of local authorities would be to provide a range of 
placements, to refer parents to them and make appropriate arrangements for 
supervision of the placement. Local authorities could also refer parents to 
voluntary and private arrangements, (paragraph 6.3) 

R7 Local authorities should pay for the placements they provide and could 
pay for visiting expenses, (paragraph 6.4) 

R8 The parents could be required to contribute to the child’s maintenance as 
at present, (paragraph 6.4) 

R9 Care away from home under the terms of respite care should be provided 
for a continuous period of up to one month or a cumulative total of three 
months in any twelve. If the child did not go home, care should continue to be 
provided but under the “shared care” model. “Shared care” could of course 
be used from the outset where appropriate, (paragraphs 6. 5-6. 6) 

RIO Local authorities should provide or arrange care for children away from 
home either through “respite care” or reception to care (reshaped as “shared 
care”), (paragraph 6.6) 

Shared care (Chapter 7) 

3.8 There will be many children who are likely to remain away from home 
for more than a month or for cumulatively long periods. It is desirable that 
local authorities should have well-defined responsibilities for such children in 
order to safeguard and promote their welfare, and clear provision made for a 
partnership between local authorities and parents which sets out their 
respective powers and duties. 

3.9 The basic model for such an approach already exists in the present 
procedure for receiving a child into care. However, this has been criticised for 
the lack of clarity over the respective powers of parents and local authorities, 
for example consultation over changes in placement or control of visiting 
arrangements. “Care” is also seen (however wrongly) as stigmatising and is 
associated with poverty and inadequate parenting. This can deter some 
parents. Thirdly, the involvement of parents in caring for their children often 
appears to tail off shortly after a child is received into care. Finally, some 
parents fear a gradual loss of control over their child once in care. 
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3.10 We therefore favour the development of a new model of shared care, 
essentially based on the existing model of reception to care, but revised to 
provide for greater clarity in respective responsibilities, greater involvement of 
parents in the care of their children wherever practicable, and a form of care 
which has a positive image and which offers help to any parent or child, 
regardless of the circumstances leading to admission. The primary emphasis 
will however remain on safeguarding and promoting the welfare of the child. 

Recommendations 

Rll A new model of shared care should be developed, but based largely on 
the existing model of reception to care and covering the same groups of 
children with the addition of handicapped and other children living away from 
home placed or financed by the local authority social services department, 
(paragraph 7.4) 

R12 The grounds for shared care should be along the lines of: 

a. a power to receive a child wherever it is in the child’s interests; and 

b. a duty to receive a child if he has no parent or guardian (until more 
permanent arrangements can be made); or is abandoned or lost; or where 
the person caring for the child is prevented, temporarily or indefinitely, by 
reason of incapacity or any other circumstances, including the needs of the 
child, from providing for his proper accommodation, maintenance or 
upbringing, or is unwilling to do so; or where a child has been cared for by 
another agency over a long period (perhaps a year) where there is no contact 
with parent or guardian for over a year. 

c. in both cases, the local authority should consider whether there is any 
other person willing, able and suitable to care for the child; ascertain the 
child’s wishes and feelings and give due consideration to them; and give first 
consideration to the need to safeguard and promote the welfare of the child 
throughout his childhood, (paragraphs 7. 7-7. 8) 

“Parent” for these purposes refers to a person with the right to the child’s 
actual custody. 

R 1 3 A ‘ ‘preventive work test’ ’ which required the local authorities to take all 
reasonable steps to avoid the need to admit the child is not recommended. It 
would give the impression of shared care as a last resort rather than a positive 
option, (paragraph 7.9) 

R14 The age limit for admission should be raised from 17 to 18 in line with 
the preventive duty in section 1 of the 1980 Act to cover the few cases in which 
it would be appropriate, (paragraph 7.10) 

R15 In the case of a child under 16, save where there is no parent or the 
parent cannot be found, the parent should, if practicable, be consulted before 
admission to shared care takes place, or where this is not possible notified after 
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admission. Admission to care or retention in care should not take place against 
a parent’s objection. By “parent” here we again mean a person entitled to the 
actual custody of the child. This would apply both to children referring 
themselves to care and a third party asking for a child to be received into 
shared care. If admission to or retention in care is thought necessary despite a 
parent’s objection, compulsory powers could be obtained, (paragraph 
7.11-7.12) 

R16 It should be clarified that children of 16 and 17 can apply in their own 
right to be admitted to shared care whether or not their parents agree, 
(paragraph 7.12) 

R17 The beginning of shared care should be clarified and distinguished from 
respite care and other forms of care by a simple formal procedure such as 
giving a written notice to parents or by a signed form. This can be done after 
the actual admission if need be. (paragraph 7.13) 

R 1 8 We do not recommend the statutory introduction of ‘ ‘ care agreements” 
as a means of defining the legal powers and responsibilities of parent, child 
and local authorities, but clear written information on these matters should be 
given to the parents and the child when he reaches 16 or on entering care if 
over 16. This might provide a useful basis on which informal agreement 
between the parties can be made on detailed arrangements for the child’s care, 
(paragraph 7.17) 

R19 The schemes for charging in the two present legal frameworks should be 
brought into line, (paragraph 7.19) 

R20 The respective powers of parents and local authorities over a child in 
shared care should as far as possible be stated in legislation. The local 
authority should not be entitled to agree to a child’s adoption; to change his 
name; to consent to marriage; to change a child’s religion; to administer a 
child’s property or to succeed to it; or to deny access altogether, (paragraph 

7.21) 

R21 Local authorities should not be entitled to consent to major medical 
treatment without explicit consent by the parents, (paragraph 7.22) 

R22 Parental consent should also be required for routine medical and dental 
treatment, unless they have delegated this to the local authority, (paragraph 

7.22) 

R23 Parents should be informed and consulted on the initial placement and 
subsequent changes of placement. They should always be informed of the 
child’s address. However the final decision on the placement offered should 
remain with the local authority, (paragraph 7.23) 

R24 Local authorities should make such arrangements for access as are 
reasonable in all the circumstances of the case, in consultation with the 
parents, (paragraph 7.23) 
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R25 The present law in which both the natural parents and the persons with 
whom the child is living should share responsibility for choice of school should 
remain and be clarified, (paragraph 7.23) 

R26 A child under 16 should not be able to remain in secure accommodation 
while under shared care arrangements for more than a continuous period of 
three months or a cumulative period of three months in any twelve, unless 
parental powers have been taken by court order. Parents should be able to 
discharge a child in shared care in secure accommodation at any point, 
(paragraph 7.25) 

R27 A child of 16 or 17 in shared care should not be placed in secure 
accommodation, (paragraph 7.25) 

R28 The existing duty to seek to discharge a child to the care of a parent, 
guardian, relative or friend (see recommendation 59) should be combined with 
a positive duty to return a child in shared care on written request by the parent 
or guardian. If this appears likely to cause harm to the child, compulsory 
powers could be taken by means of emergency protection or care proceedings, 
(paragraph 7.26) 

R29 Local authorities should continue to be able to discharge a child in 
shared care to a relative or friend if this is in the child’s best interests. 
However, the parents or guardian should in future be consulted and they 
would continue to be able to require the child to be returned to them instead, 
(paragraph 7.28) 

R30 A child of 16 or 17 should be able to discharge himself from care at any 
point, and to remain in care, against his parents’ wishes, (paragraph 7.29) 

R31 Shared care should end with a simple formal procedure similar to that 
for admission, (paragraph 7.30) 

R32 Brief visits home during a longer period of care away from home should 
not necessarily count as discharge from shared care, (paragraph 7.30) 

R33 Where a child has been in shared care for six months, local authorities 
should continue to be able to require up to 28 days’ notice, but only for the 
purpose of a phased return home. In every other case where the local 
authorities consider it necessary to retain a child, compulsory powers should 
be sought by court order. If the parent removes the child against the wishes of 
a local authority, and in breach of the requirements for notice, this should no 
longer be an offence but local authority should have power to recover the 
child, (paragraph 7.32) 

R34 We do not recommend the introduction of statutory or indicative time 
limits on the period for which a child should be able to remain in shared care. 
We look to the system of statutory administrative reviews to minimise drift 
and promote planning, (paragraph 7.34) 
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R35 The present administrative procedure by which the local authority can 
assume parental rights should be discontinued. Our proposals in Chapter 15 
should cover situations where parental powers are needed by local authorities 
for a child in shared care, (paragraph 7.35) 

Children committed to care by a court (Chapter 8) 

3.11 The precise legal effects of committal to care by a court vary according 
to the different proceedings in which such an order can be sought. They also 
differ from the effect of an order giving custody of a child to one to the parties 
involved in a matrimonial or domestic dispute. Our recommendations are 
designed to make the legal effects of such orders consistent and thus more 
easily understood by social work and legal practitioners. 

3 . 12 We also wish to amend the term ‘ ‘care order’ ’ to give a greater emphasis 
on the parental responsibilites given by such an order to local authorities. 

3.13 The child of 16 and 17 has been thought under common law to be able 
to determine himself matters such as where he shall live, regardless of the views 
of his parents. However, because of the greater vulnerability of such children 
when subject to a care order, local authorities need to assume greater 
responsibility over a child in care than his parents would otherwise have in 
order to fulfil their duty to safeguard and promote his welfare. Nevertheless 
information should be given to the child about the opportunities open to him if 
he wishes to leave care or to challenge certain decisions. 

Recommendations 

R36 Further consideration should be given to a revised term for “care 
order” which emphasises the parental responsibilities given to the local 
authority. Possibilities include “parental responsibilities order”, “parental 
powers and duties order” and “parental order”. Other suggestions would be 
welcome, (paragraph 8.3) 

R37 Rights of intestate succession should not pass to the local authority 
under a care order, (paragraph 8.5) 

R38 Parents should retain their power to give or withhold consent to 
marriage, although the local authority’s consent should also be required. Only 
a court could dispense with the consent of either, (paragraph 8.6) 

R39 A child’s name should only be changed with the consent of parents or by 
a court order, (paragraph 8.7) 

R40 We recommend no change to the present provision which prohibits the 
local authority from causing the child to be brought up in any religious creed 
other than that in which he would have brought up but for his committal to 
care. The child should, however, be free to determine his own religious beliefs 
as he grows older, (paragraph 8.8) 

R41 Local authorities should inform and consult parents on the initial 
placement and subsequent changes, and of the child’s address, except where to 
do so would risk serious harm to the child, (paragraph 8.9) 
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R42 The legal effects of a care order in care proceedings and a custody order 
in private disputes should be harmonised, although additional responsibilities 
would be given to the local authorities under a care order, (paragraph 8.10) 

R43 Local authorities should retain full parental powers beyond a child’s 
16th birthday until the child is 18 with the exception of express statutory 
provisions that already exist (eg consent to treatment). However, a 16 or 17 
year old (as for any child) could apply to the court about termination of access 
or “unreasonable” access arrangements or for discharge from care. 
Information on legal rights should be given to a child on reaching the age of 16 
or on committal to care if already 16 or over, (paragraphs 8.12-8.13) 

R44 The present power to extend a care order to age 19 should be 
discontinued in relation to non-criminal cases, (paragraph 8,15) 

R45 The legal effects of care orders in criminal proceedings should remain as 
far as possible the same as the effects of care orders in care proceedings, 
(paragraph 8.19) 

R46 The effect of committal to care in family proceedings except wardship 
should be assimilated to that of a care order, (paragraph 8.22) 

R47 Consideration should be given to extending all the statutory powers 
which are currently in Part III of the 1980 Act to committals to care made in 
wardship, (paragraph 8.22) 

R48 The inherent power of the wardship court to commit a child to care 
should be restricted to making interim orders. The effect on local authority 
powers of such interim orders should be assimilated with that of a full 
committal to care under section 7(2) of the Family Law Reform Act 1969 for 
the duration of the order, (paragraph 8.22) 

Local authorities' responsibilities to all children in their care (Chapter 9) 
3.14 Many of the responsibilities of local authorities to a child in their 
care - as opposed to their parental powers - are the same whatever the route 
by which a child enters care and should remain so. Much of this chapter is 
concerned with detailed responsibilities on such matters as the religious and 
ethnic background of a child in care, supervision of placements including 
visiting arrangements and children “home on trial”, emigration, deeds of 
apprenticeship, visiting expenses, powers to recover children who are abducted 
or run away from care, and the powers of the Secretary of State to make 
regulations and arrange inspections. Three particular themes stand out: 

a. local authorities’ parental responsibility for a child in their care, to 
safeguard the child and to encourage and promote his development; 

b. the importance of the child’s interests and the need to ascertain his 
wishes and feelings; 
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c. the need to involve the parents in the child’s care wherever practicable. 
Recommendations 

R49 The welfare principle in section 18(1) of the 1980 Act should be retained 
in its present form, ie that “In reaching any decision relating to a child in their 
care, a local authority shall give first consideration to the need to safeguard 
and promote the welfare of the child throughout his childhood; and shall so 
far as practicable ascertain the wishes and feelings of the child regarding the 
decision and give due consideration to them, having regard to his age and 
understanding”, (paragraph 9.4) 

R50 The sub-section dealing with the need to override a child’s interests in 
order to protect members of the public should remain but only where serious 
harm to members of the public could otherwise result, (paragraph 9.5) 

R5 1 The responsibility of local authorities “to afford a child opportunity for 
the proper development of his character and abilities” from the repealed 
section 12(1) of the Children Act 1948 should be re-introduced, (paragraph 9.6) 

R52 Local authorities should give due consideration to the religious 
persuasions and racial and ethnic characteristics of a child in their care in 
providing for his proper development and in taking any decision, (paragraph 
9.7) 

R53 Every local authority should have a procedure for resolving disputes and 
complaints, but we do not recommend that any particular procedure should be 
laid down by statute. We recommend an independent element, and that any 
procedure should be well publicised to children and parents, (paragraphs 
9.11-9.12) 

R54 The Secretary of State should have power to make regulations 
prescribing the manner in which local authorities should exercise their 
responsibilities to children in their care, irrespective of the particular 
placement and including children placed “home on trial”, (paragraph 9.15) 

R55 The Secretary of State should be given a general power, normally to be 
exercised through his Social Services Inspectorate, to inspect any aspect of 
local authority social services for children, including any records and 
documents, (paragraph 9.16) 

R 36 The present procedure for requiring the Secretary of State’s consent to 
emigration should be discontinued. Emigration should only take place with the 
consent of both parents or the leave of the court, (paragraph 9.19) 

R57 We recommend that the power to guarantee deeds of apprenticeship or 
articles of clerkship entered into by a child in shared care should be extended 
to all children cared for by the local authority, (paragraph 9.20) 

R58 The power to make payments to a parent or guardian or other person 
for expenses incurred when visiting a child in the local authority’s care should 
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be extended to include the expenses of a child wishing to visit his parent or 
guardian or other person, (paragraph 9.22) 

R59 Local authorities should seek to return any child in their care to the care 
of a parent or guardian or, failing this, a relative or friend, unless this is 
contrary to the child’s best interest. In the latter two cases the parent should be 
informed and consulted, (paragraph 9.27) 

R60 For children who abscond or are taken away or detained unlawfully 
there should be a single offence consisting of: 

a. taking the child or 

b. assisting, inducing or inciting him to run away, or 

c. detaining or harbouring him 

without lawful authority, which applies to all children in care, including 
children “home on trial”, (paragraph 9.30) 

R61 Parents should not be liable to conviction for this offence if a child is in 
shared care, including where the child has been in care for 6 months and the 
local authority has required up to 28 days’ notice to be given of reclaiming 
him. “Parents” for this purpose includes any person with a right to discharge 
the child from shared care, (paragraph 9.31) 

R62 The Secretary of State should have power by order to exempt particular 
organisations from liability for the offence, either in general or in particular 
categories of case, (paragraph 9.27) 

R63 The court which made the committal to care or a single justice should 
have power to order a person who has unlawfully removed or is unlawfully 
detaining the child, or is accommodating a child who has run away to return 
him to the local authority. This should apply to all children in care, (paragraph 
9.34) 

R64 If there are reasonable grounds to believe that a person is intending to 
remove a child without lawful authority, the court or a justice should be able 
to direct him not to do so. (paragraph 9.35) 

R65 There should be a power to make an order permitting an officer of the 
court, a constable or a social worker to enter any premises where there are 
reasonable grounds to believe the child is, by force if necessary, to search for, 
apprehend and return him. This power should be exercisable where the court is 
satisfied that a child in care has been unlawfully taken or detained or has run 
away. Consideration should be given to permitting this order to be executed by 
a police officer or a social worker in any part of the United Kingdom, 
(paragraph 9.36) 

R66 The court or justice should have the power where it is satisfied that a 
child has been unlawfully taken away or detained or has run away to order that 
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any person whom it has reasonable cause to believe may have relevant 
information concerning the child’s whereabouts to disclose it to the court, 
(paragraph 9.37) 

R67 Where a person is compelled to answer questions in pursuance of 
Recommendation 66 his answers should not be admissable against him in 
criminal proceedings except for perjury, (paragraph 9.37) 

R68 The power to arrest the child without a warrant should no longer be 
applicable to a child committed to care in civil proceedings, (paragraph 9.38) 

Children leaving care (Chapter 10) 

3.15 The present statutory provisions for giving help to a particularly 
vulnerable group of children to help them find their own feet and live 
independently are very confused and do not give a clear indication of the 
responsibilities of the local authority. The local authority’s role should be to 
prepare children while in care for when they leave care and to arrange for 
someone to advise and befriend them once they have left care, when such help 
is needed and requested. 

Recommendations 

R69 Local authorities should be under a new duty to advise and assist 
children and young people in their care so as to promote their welfare when 
they leave care, (paragraph 10.5) 

R70 Local authorities should have revised powers which enable them to 
promote the welfare of persons in their area who are no longer in care, through 
the provision of advice or assistance, which may continue to include cash in 
exceptional circumstances, (paragraph 10.8) 

R71 Local authorities should have a duty to advise and befriend all those 
who leave care after leaving school, providing that their welfare requires it and 
that they request it, up to the age of 21. (paragraph 10.8) 

R72 Local authorities should have revised powers to make contributions, 
including loans, to the cost of the accommodation and maintenance of these 
who are in or have left care who are employed or being educated or being 
trained or who are seeking employment, education or training. They should 
also have a revised power to make grants or loans to enable those who are in or 
have left care to meet expenses connected with receiving suitable education or 
training, (paragraph 10.9) 

R73 Sections 28(2) and (3) of the 1980 Act, which oblige local authorities to 
inform one another when a young person who is leaving care or who has left 
care proposes to move from the one local authority area to the other, should 
be retained, (paragraph 10.11) 

Other children in need away from home (Chapter 11) 

3.16 There are still a large number of children living away from home who 
are not covered by the previous chapters. They include children cared for by 
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voluntary organisations but who are not in care; children being cared for by an 
NHS or private health establishment; children in residential educational 
settings as a result of statements of special educational need or for other 
reasons; children for whom private arrangements have been made by parents. 
The responsibilities of the local authority social services department will vary 
according to the needs of the child, whether another person or agency is 
providing adequate care and upbringing, and the mechanisms provided by 
such agencies for supervision and review. 

Recommendations 

R74 Where children are cared for by voluntary organisations but are not in 
the legal care of the local authorities, the voluntary organisation should have 
the same powers and duties as local authorities have for children in shared 
care. Exceptions would be the duty to receive a child into its care; the power to 
override the child’s interests for the purpose of protecting members of the 
public from serious harm; and the power to place a child in secure 
accommodation, (paragraph 11.6) 

R75 Where a child has spent three months in an NHS or private health 
establishment (continuously or for a cumulative period of three months in any 
twelve) the social services department should be informed by them. Local 
authorities should be under a duty to satisfy themselves of the child’s welfare 
and to consider the most appropriate form of help to provide, including 
admission to care if the grounds are satisfied. (See also recommendation 12 
which provided a duty to receive a child into care where the child has been 
cared for by another agency for one year or more and had no contact with his 
parents or guardian, if the other grounds were met), (paragraph 11.9) 

R76 Further consideration should be given by DHSS and DES to social 
services responsibilities to children in residential schools away from home 
placed by local education authorities (see also recommendation 12). 
(paragraph 11.11) 

Identification, investigation and initiation of proceedings (Chapter 12) 

3.17 Identification of children and families needing help is largely a matter 
of practice at present and unregulated by law. We see no need to introduce new 
provisions aimed at increasing identification and notification of cases of 
suspected harm to children. Such matters in our view are best achieved 
through education, training and improvements in communication and 
co-operation between the various agencies involved, rather than by laws which 
permit or require reporting to a particular person or body. 

3.18 Local authorities are already under a duty to cause enquiries to be made 
on receiving information suggesting that there are grounds for compulsory 
care proceedings. We see scope for widening this duty to cover any child feared 
to be at risk and for requiring the authority to make sufficient enquiries to 
enable them to decide what action, if any, to take. 
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3.19 We have concluded that local social services authorities should remain 
the main agency for initiating care proceedings, not least because they will be 
responsible for giving effect to any care or supervision order made and are 
usually best placed to decide when proceedings are necessary and to put the 
case for an order before the court. Accordingly, apart from the NSPCC, 
whose prime purposes include investigating and taking action necessary to 
protect children at risk, we have concluded that others, including the police 
and local education authorities, should not have power to initiate care 
proceedings. In the case of local education authorities, however, they should 
be able to apply in separate proceedings for a supervision order limited to 
ensuring school attendance. 

Recommendations 

R77 We do not recommend the introduction of voluntary or compulsory 
reporting laws, (paragraphs 12.2-12.4) 

R78 The investigative duty in section 2(1) of the 1969 Act should be widened 
to cover cases where information suggesting that a child may be suffering or 
likely to suffer harm is received and to require the local authorities in every 
case to make such enquiries as are necessary to enable them to decide what, if 
any, action is required, (paragraphs 12.7-12.8) 

R79 The police should no longer be able to initiate care proceedings, 
(paragraph 12.20) 

R80 Local education authorities should no longer be able to initiate care 
proceedings but they should be able to apply in separate proceedings for a 
supervision order limited in its purpose to securing school attendance. Such an 
order should be available where a parent has failed to comply with a school 
attendance order and register his child at a school under section 37 of the 
Education Act 1944 or has failed to secure his child’s attendance at school in 
circumstances which amount to an offence under section 39 of that Act. It 
should not be necessary to prosecute under either section in order to get a 
supervision order, but on a prosecution a supervision order should be available 
in addition to or instead of a sentence, (paragraph 12.22) 

R81 The court’s power in cases under the Education Act 1944 to order that 
care proceedings be brought should be abolished, (paragraph 12.22) 

R82 Subject to recommendations 83 and 84, the NSPCC should continue to 
be able to bring care proceedings, (paragraph 12.25) 

R83 The NSPCC should be under a duty to consult the local authority before 
initiating care proceedings and the local authority should be joined as a party 
in any such proceedings as are initiated, (paragraph 12.25) 

R84 The NSPCC should not have power to initiate proceedings in respect of 
a child already in local authority care, (paragraphs 12.24-12.25) 
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R85 The parent's right under section 3 of the 1963 Act to apply to compel the 
bringing of care proceedings should be related to the new grounds proposed in 
Chapter 15. (paragraph 12.26) 

The protection of children in emergencies (Chapter 13) 

3.20 A number of powers exist to remove a child to a ‘place of safety* for a 
short period, most commonly on application to a magistrate or directly by an 
officer. The grounds and procedure vary, and the responsibilities of the 
applicant, detainer and local authority are unclear, as are the rights of parents, 
for example, over visiting their child in a place of safety. 

3.21 The use of place of safety orders has grown considerably since the early 
1970s and the purposes for which they are used and the ease with which an 
order can be obtained have been criticised as have the lack of opportunity to 
challenge the order and the fact that some orders last for 28 days. 

3.22 We have attempted to meet these concerns while continuing to ensure 
that immediate protection can be provided quickly for a child at risk. 

Recommendations 

R86 The term ‘place of safety order’ could be replaced by ‘emergency 
protection order*, (paragraph 13.1) 

R87 It should remain possible for any person to apply for an emergency 
protection order, (paragraph 13.7) 

R88 The grounds for an emergency protection order should be that there is 
reasonable cause to believe that damage to the child’s health or well-being is 
likely unless he is immediately removed to or detained in a place of protection 
for the duration of the order, (paragraphs 13.8-13.11) 

R89 The primary responsibility for the child during the order should remain 
with the applicant. He should be under the same parental duties, but without 
the powers, of a person with legal custody of the child. He should also be 
required to give first consideration to the need to safeguard and promote the 
child’s welfare, (paragraph 13.13) 

R90 The parents of the child, including a guardian and any person with the 
right to the child’s actual custody, should be informed of the making of an 
emergency order, the identity of the applicant and, subject to recommendation 
92, the child’s address and the person who has the charge of the child at that 
address, (paragraph 13.15) 

R91 If the applicant is other than the local authority, he should inform the 
relevant authority of the order, the child’s address and who has the charge of 
the child at that address. The local authority should have to satisfy themselves 
of the welfare of the child under the order, including the arrangements for 
access. They should be able to apply for the emergency order to be transferred 
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to them from the applicant, if transfer would be in the child’s interests, 
(paragraph 13.16) 

R92 There should be a statutory presumption of reasonable access to a child 
under an emergency order. The magistrate at the time of making the order 
should be able to authorise the withholding, of the child’s address and of 
access. He should also be able to specify the conditions on which access should 
be granted, (paragraphs 13.17 and 13.19) 

R93 If the circumstances in which a child is kept while under an emergency 
order are such as to put him at risk, a second order should be obtainable to 
protect him. (paragraph 13.20) 

R94 The maximum duration of an emergency protection order should be 8 
days, (paragraph 13.23) 

R95 Renewal of an emergency order should not be possible, (paragraph 
13.24) 

R96 The making of emergency protection orders should be restricted if 
practicable to magistrates on the domestic or juvenile panels. Evidence should 
be given on oath. Written statements supporting an application should be 
provided at the hearing, where practicable, or within 12 hours of the order 
being made. The magistrate should record in writing the reasons for making an 
order. The written application and the reasons for the order should be supplied 
after the hearing by the applicant to the parents, the child and the local 
authority, if they are not the applicant. Parents should be given information 
about their right to seek legal advice, (paragraph 13.27) 

R97 The making of emergency orders should be recorded by the court, 
(paragraph 13.28) 

R98 The power to issue a search warrant in section 40 of the 1933 Act should 
be assimilated with the power to make an emergency protection order. The 
search warrant should be granted in favour of a constable and should 
authorise entry by force if necessary. The miscellaneous provisions which 
permit certain facts to be treated as grounds for an order under section 40, for 
example section 13(2) of the Foster Children Act 1980, should be grounds for 
both an emergency protection order and a search warrant if there is also 
reasonable cause to believe that it is necessary to remove or detain the child for 
the period of the order, (paragraph 13.30) 

R99 The grounds for the police to detain a child in a place of protection 
should be the same as for an emergency protection order. Detention should be 
possible for up to 72 hours. An extension of up to 8 days from the beginning of 
such detention should be available from a magistrate on the same grounds and 
after notice has been served on the parents and the child, (paragraph 13.33) 

R100 The police should inform the local authority, parents and child of any 
detention as soon as is practicable. They should also provide a written 
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statement of the reasons for detaining the child. The parents and the child 
should be informed of the effect of detention and their right to legal advice. 
The police should have the responsibilities of an “applicant” for an emergency 
protection order and the local authority should be in the same position as if 
such an order had been made. The police should endeavour to hand over the 
child and responsibility for seeking an extension, if necessary, of detention to 
the local authority as soon as is possible, (paragraph 13.34) 

R101 The existing powers to ensure a child’s attendance in court should be 
replaced by a specific power to require the child to attend and to authorise a 
constable or a social worker to find and detain the child for that purpose and 
produce him before the court at the first opportunity, (paragraph 13.35) 

R102 The grounds for the emergency powers in the Foster Children Act and 
the Adoption Act should be assimilated with the emergency protection order , 
(paragraph 13.37) 

R103 The DHSS with the Ministry of Defence should consider the 
implications of changes in the present emergency powers for the place of safety 
powers in the armed forces legislation, (paragraph 13.38) 

Participation in proceedings (Chapter 14 ) 

3.23 Only the child and the applicant, usually the local authority, are at 
present parties to care proceedings. That is unsatisfactory in our view 
particularly as regards parents, given first that in substance the dispute is often 
between the parents and the local authority and may involve serious 
allegations against the former, and second that it may result in the parent 
losing at least some of his parental rights and duties. Therefore we recommend 
that the parents should be parties to the proceedings. 

3.24 The present position is also unsatisfactory for other people, particularly 
relatives who may have a legitimate interest in the child’s future, and we 
consider that they should be able to take such part in the proceedings as the 
courts direct. 

3.25 As to the child, we recommend only minor changes in the present 
arrangements. 

Recommendations 

R104 Parents who can be found should be parties to care proceedings, 
(paragraph 14.4) 

R105 “Parent” for this purpose should mean both parents of a legitimate 
child; the mother of an illegitimate child; a putative father where he has 
indicated his desire to apply for custody; a legal guardian; and any person with 
custody, legal custody or care and control granted by a court, (paragraph 14.5) 

R106 Any person other than a “parent” or the child should be able to take 
such part in proceedings as the court directs, (paragraph 14.8) 
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R107 The court should itself have power to call witnesses, (paragraph 14.9) 

R108 The child should remain a party, (paragraph 14.10) 

R109 A guardian ad litem should be appointed in each case unless it appears 
unnecessary to do so in order to safeguard the child’s interests, (paragraph 
14.12) 

R1 10 A lawyer should be appointed to represent the child where 

a. the guardian ad litem wishes it; or 

b. the child is old enough to instruct one himself and wishes to do so; or 

c. there is no guardian ad litem; or 

d. the court so directs, (paragraph 14.17) 

Rill The court’s discretion to appoint a lawyer for the child should be 
exercised in the light of guidelines Covering, for example, cases where difficult 
points of law or fact are in issue, (paragraph 14.17) 

R1 12 The Law Commission should consider the representation of children in 
family proceedings where a committal to care is being contemplated, 
(paragraph 14.18) 

R113 The applicant should supply the court with a list of interested persons 
including the “parents” and, for example, relatives or friends who might wish 
to take over custody of the child, (paragraph 14.19) 

R1 14 The court should be under a duty to serve notice of the proceedings on 
the “parents”; the child; any person with charge or control over the child; and 
any person with whom the child has had his home for six weeks or more ending 
during the last six months. It should also have a discretion to serve notice on 
any other “interested person”, (paragraph 14.20) 

R1 15 The local authority and the guardian ad litem should be under a duty to 
make reasonable enquiries to identify “interested” parties but an order should 
not be susceptible to challenge because such a person was not identified and 
was thus unable to take part in the proceedings, (paragraph 14.21) 

Grounds for compulsory measures (Chapter 15) 

3.26 We agree that, for the sake of simplicity in the law and to ensure equal 
treatment, there should be a single procedure and a single composite ground 
under which local authorities may intervene compulsorily in the care and 
upbringing of children. 

3.27 However, grounds which look only to the best interests of the child or 
are based on a broad criterion, such as “exceptional circumstances”, would 
provide insufficient protection against unwarranted interventions where 
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parents were “good enough” but not providing as well for the child as a local 
authority or foster parent might. Further, they would provide insufficient 
guidance for the courts and practitioners and thus increase the risk of 
inconsistent and subjective judgements. 

3.28 In our view intervention is justified only where it is demonstrated that 
the child is suffering or is likely to suffer harm to his health, development or 
well being as a result of the care available to him falling below a reasonable 
standard or his being beyond parental control. 

3.29 Further, no order should be made unless it is likely to be effective in the 
sense of being the best means available to the court, including making no order 
at all, of safeguarding and promoting the child’s welfare. 

3.30 These grounds would also cover children already in care whose whose 
parents wish to resume their care but who are likely to suffer harm if they 
return home. However we consider that intervention through care proceedings 
should not be available in other cases even if the child has been in care for a 
long time or has no effective parent. Such cases are best dealt with under the 
private law and accordingly the assumption of parental rights by local 
authority resolution should no longer be necessary or possible. 

3.31 The same principles should apply to the committal of children to care in 
adoption or other family proceedings (apart from wardship). 

3.32 Committal to care in wardship on the other hand should continue to be 
available to meet “exceptional circumstances”. 

Recommendations 

R1 16 In future in care proceedings the court should be explicitly required to 
satisfy itself - 

a. that there is or is likely to be a substantial deficit in the standard of 
health, development or well-being that can reasonably be expected for the 
child; and 

b. that that deficit or likely deficit is the result either of the child not 
receiving or being unlikely to receive the care that a reasonable parent can 
be expected to provide or of his being beyond parental control; and 

c. that the order contemplated is the most effective means available to the 
court of safeguarding and promoting the child’s welfare, (paragraph 15.25) 

R117 We recommend that insofar as it is necessary or justifiable to transfer 
parental rights in respect of children in long term care who are not at risk of 
positive harm the need be met by the private law of adoption, custodianship 
and guardianship provided that the latter is amended to allow a legal guardian 
to be appointed in respect of a child in care who has been abandoned by his 
parents, (paragraphs 15.30- 15.33) 
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R1 18 Except in wardship proceedings, the grounds for committing a child to 
local authority care in family proceedings should be the same as in care 
proceedings, (paragraph 15.37) 

Procedure and evidence (Chapter 16) 

3.33 Our aim so far as the rules of procedure and evidence in care and related 
proceedings are concerned has been to recommend changes which, together 
with our proposals about participation, will make them more like ordinary 
civil proceedings relating to the custody or upbringing of a child. Our 
proposals would allow the court to give full recognition to the interests of all 
the people involved within a framework which is less accusatorial and more 
flexibly structured than at present. In particular, by ensuring maximum 
disclosure of the allegations and evidence before the hearing and by giving all 
those interested a proper opportunity to participate we consider that the 
decisions reached by the courts will be better informed and the child’s interests 
and those of his parents better served. We recognise the need not to make the 
procedure over-complicated and to encourage cases to be decided as quickly as 
possible. 

Recommendations 

R119 The notice of proceedings should state the statutory grounds; the 
reasons why it is alleged they exist; summarise the facts which are to be proved 
by the applicant; and indicate the order sought, (paragraphs 16.5 and 16.9) 

R120 The applicant should, before the hearing, serve its witness statements 
on the other parties and if the court so directs on other participants, 
(paragraph 16.6) 

R121 The local authority should serve a statement of their plans for the child 
in the event of an order being made on the other parties and, if the court so 
directs, on other participants, (paragraph 16.9) 

R122 Other parties and participants should only be required to disclose their 
reasons or serve their witness statements on others if the court so directs, 
(paragraph 16.10) 

R123 The rule of privilege governing local authority social services records 
should be brought in line with the guidance on access by clients provided by 
the Secretary of State (LAC(83)14) or any social work orders under the Data 
Protection Act. Once experience of disclosure under our proposals has been 
gained consideration should be given to further limiting the privilege to cases 
where disclosure would be likely seriously to harm the child or to identify an 
informant, (paragraph 16.14) 

R124 The guardian ad litem should have access to all the local authority 
records and (subject to the ordinary rules of evidence including any special 
privilege over such records) should be able to take copies of them and adduce 
them as evidence, (paragraph 16.15) 
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R125 The paient, and the child if he is instructing his solicitor independently 
of the guardian ad litem or representing himself, should be given access to 
relevant local authority records except those which are privileged and should 
be entitled to take copies to adduce as evidence at the hearing, (paragraph 
16.16) 

R126 Consideration might be given to requiring local authorities to serve lists 
of all relevant documents in their possession on other parties and, as the court 
directs, other participants. The list should identify privileged documents and 
the other participants should be able to challenge the claim before the court 
and where legally represented, the legal representative should be able to see the 
document, (paragraph 16.17) 

R127 Any documents which a “parent”, child or guardian ad litem intends 
to put before the court should only be served on such other parties or 
participants as the court directs, (paragraph 16.18) 

R128 The local authority should disclose in advance to the other parties and, 
if the court directs, other participants any documents which they intend to put 
before the court, (paragraph 16.18) 

R129 All reports made in connection with proceedings and which are to be 
before the court should be disclosed in advance save that consideration might 
be given to allowing the court to restrict disclosure to the child where it might 
seriously harm him. If so, his legal representative should have access to the 
report to enable the restriction on the disclosure of the report to be challenged 
and the present requirement that any part of the report bearing on the 
character or conduct of the child, his parent or guardian which is material to 
the case should be disclosed should remain, (paragraphs 16.20-16.21) 

R130 It should be possible, if necessary, to resolve any issue arising in 
advance of the full hearing either before a single justice or a clerk and either by 
an oral hearing or on paper. Those issues might include, for example, the 
appointment of a guardian ad litem; legal representation for the child; who 
should participate and how; and questions relating to the disclosure of 
evidence or access to documents, (paragraphs 16.22-16.24) 

R131 Care proceedings should be heard as a single stage, (paragraph 16.29) 

R132 Reports made at the court’s request should be admissible 
notwithstanding any rules of evidence as to admissibility, (paragraph 16.35) 

R133 The Civil Evidence Acts 1968 and 1972 should apply to care 
proceedings and agreed evidence should be admissible in writing provided that 
the implications of agreement are drawn to the attention of unrepresented 
parties by the court, (paragraph 16.37) 

R134 The court’s agreement should be obtained before an application can be 
withdrawn, (paragraph 16.39) 
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R135 The court in care and related proceedings should be required to give the 
reasons for its decision in writing, (paragraph 16.40) 

R136 The Law Commission should be requested to consider the procedures 
relating to committals of children to local authority care in family 
proceedings, (paragraph 16.41) 

Interim orders (Chapter 17) 

3.34 There are several provisions which empower the court to make an 
interim care order. The most important is section 2(10) of the Children and 
Young Persons Act 1969 which may be used where the court in care 
proceedings “is not in a position to decide what order, if any, ought to be 
made”. 

3.35 First, we have been concerned to give the court more precise guidance 
on the circumstances which warrant an interim order. In particular, we 
consider that an interim care order should be available only as a first step in 
care proceedings and not as a prolongation of an emergency protection order. 
Accordingly, the grounds should preclude an interim order unless there is 
some reason to believe that the grounds may exist for a full order to be made at 
the end of the care proceedings. Further, to prevent unwarranted interventions 
at an early stage the grounds should preclude an interim order unless in its 
absence there is a risk of harm to the child’s welfare meantime. 

3.36 We are concerned to encourage the quick disposal of care cases. We 
have sought to do so by proposing first that the duration of the initial order be 
extended to set a reasonable timetable for bringing the full case forward within 
the time limit; and secondly by restricting the renewai of orders. 

3.37 In certain circumstances during the main hearing the court should have 
an additional power to adjourn for a short period and, if necessary make an 
interim order, to obtain further information when it is considering what order, 
if any, would be most effective in the child’s interests. 

3.38 We have also been concerned to increase the range of disposals open to 
the court at the interim hearing to ensure that the court has sufficient 
flexibility to meet the needs of the child in the most appropriate way. 

Recommendations 

R137 Interim care orders should only be available if care proceedings have 
been initiated, (paragraph 17.5) 

R138 Only local authorities and the NSPCC should be able to apply for an 
interim order, (paragraph 17.6) 

R139 The court should have power to make an interim care order if (i) there 
is reasonable cause to believe that all the grounds for a full order may exist; 
and (ii) the removal or detention of the child is necessary in order to safeguard 
his welfare during the interim period, (paragraphs 17.7-17.8) 
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K140 The interim hearing should take place before a full court, (paragraph 
17.11) 

R141 The couit at the interim hearing should not be able to arrange for itself 
to hear the full hearing if it has considered evidence which would not be 
admissible at that later stage, (paragraph 17.11) 

R142 The status of the parents, the child and other interested persons should 
be as for the main care proceedings. The child should no longer be * ‘brought 
before the court”. T he parents and the child should receive information about 
their right to legal advice, (paragraphs 17.12-17.13) 

R143 The court should have power to ensure that the child attends the 
hearing, (paragraph 17.13) 

R144 Some pre-hearing issues could be appropriately dealt with at the 
interim hearing, (paragraph 17.14) 

R145 The court should always require evidence of the grounds for an interim 
order, (paragraph 17.15) 

R146 The court should be able to make an interim order for up to 8 weeks, 
(paragraph 17.17) 

R147 At an interim hearing the court should fix a date for the full hearing. If 
the parties are not ready to proceed after 8 weeks an extension to interim care 
should only be possible if there are exceptional circumstances making it 
necessary. An extension should be for a maximum of 14 days at a time. The 
court should be prepared to insist on proceeding even if the local authority 
would prefer an extension, (paragraph 17.17) 

R148 If the court adjourns a hearing without making an interim care order 
before it has been satisfied of actual harm or a likelihood of harm to the child 
and a lack of reasonable parental care or the child being beyond his parents’ 
control, the adjournment should only last for up to 8 weeks as we propose for 
interim care orders. If the court adjourns a hearing it should set a date for the 
resumption, (paragraphs 17.19-17.20) 

R149 Once the court has been satisfied that the child has suffered harm or is 
at risk of harm as a result of a lack of parental care or the child being beyond 
parental control the court should be able to adjourn and make an interim care 
order to obtain further information. The grounds for adjournment should be 
that further information is needed to decide which, if any, is likely to be the 
most effective means available to the court to safeguard and promote the 
child’s welfare. An interim care order should be available at this stage, lasting 
for a period of up to 28 days, if it is necessary to safeguard the child’s welfare 
during the adjourment. (paragraph 17.22) 

R150 Further consideration should also be given to prescribing maximum 
time limits in care proceedings, restricting the maximum duration of interim 
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care or the maximum period between initiation of procedings and the full 
hearing, (paragraph 17.25) 

R151 Further consideration should be given to removing the parents’ rights 
to refuse to answer questions in care proceedings on the ground that the 
answers may incriminate them. If this “privilege against self-incrimination” is 
removed, the parents’ answers should not be admissible in any criminal 
proceedings (save for perjury), (paragraph 17.27) 

R152 The court should be able to make an interim supervision order instead 
of an interim care order where it finds that there is reasonable cause to believe 
there are grounds for an order in the main proceedings and that a supervision 
order is necessary to safeguard the child’s welfare in the interim period, 
(paragraph 17.29) 

R153 The court should be able to award interim custody between the parents 
or spouses, (paragraph 17.30) 

R154 There should be a statutory presumption of reasonable access in 
respect of the child if an interim care order is made. The court should be 
required to consider whether the arrangements for access are satisfactory. It 
should have the power to define access at the interim stage if there is a dispute 
or if it does not consider that the local authority’s arrangements are 
satisfactory. The court should also be able to authorise the local authority to 
deny access at the interim hearing, (paragraph 17.31) 

R155 If the court does not make the interim care order it should nevertheless 
be able to make an access order in favour of a person with a legal right of 
access to the child, (paragraph 17.31) 

R156 Rights of appeal should be as for the main proceedings, (paragraph 
17.32) 

R157 The right to apply for discharge should be as for the main proceedings. 
The basis on which discharge is sought should be that the interim order is no 
longer necessary to safeguard the child’s welfare in the interim period, 
(paragraph 17.33) 

R158 The High Court’s jurisdiction to discharge an interim order should not 
remain, (paragraph 17.34) 

R159 Other interim care orders, for example those made under section 16(4) 
and 2(11) of the 1969 Act, should be brought into line with the 
recommendations made above, (paragraph 17.35) 

Supervision orders (Chapter 18) 

3.39 The major drawback with supervision orders at present and perhaps one 
reason why they are not used more often is that they operate to impose 
conditions only upon the child and not upon the parent or the person with 

34 



Printed image digitised by the University of Southampton Library Digitisation Unit 



actual custody of the child and thus may be ineffective. We have therefore 
proposed that the court should have power to impose requirements on the 
parent or actual custodian provided that he consents. 

Recommendations 

R160 Courts should have power when making a supervision order to impose 
conditions on a parent or a person with actual custody of the child, requiring 
him: 

a. to keep the supervisor informed of his address and that of the child; 

b. to allow the supervisor access to the child in the home and to assess the 
child’s welfare, needs and condition; 

c. to allow the child to be medically examined; 

d. to comply with the supervisor’s directions to attend with the child at a 
specified place (such as a clinic or day centre) for the purpose of medical 
examination, medical or psychiatric treatment, or participation in specified 
activities; 

e. (subject to certain safeguards) to permit the child to receive medical or 
psychiatric treatment; and 

f. to comply with the supervisor’s directions on matters relating to the 
child’s education, (paragraphs 18.9 and 18.12) 

R161 The requirements which can be imposed on the child in future should 
include receiving medical treatment in certain circumstances and complying 
with the supervisor’s directions on matters relating to education, (paragraphs 
18.11-18.12) 

R162 No special power to remove a child under a supervision order from his 
home in emergencies should be created, (paragraph 18.14) 

R163 The power in care proceedings to order the child to live with a named 
individual should be abolished but elsewhere we recommend that the court 
should have power to grant legal custody to individuals in care proceedings, 
(paragraph 18.15) 

R164 The supervisor’s duty should include giving effect to the requirements 
in the order and considering applying to the court if there is a failure to 
comply, (paragraph 18.16) 

R165 There should not be separate or special grounds for making a 
supervision order in care proceedings, (paragraph 18.18) 

R166 The welfare of the child should be the first and paramount 
consideration when deciding whether to discharge a supervision order, 
(paragraph 18.19) 
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R167 When considering varying or substituting a care order for a supervision 
order the court should do so only where it is the most effective means available 
to it of safeguarding and promoting the child’s welfare, (paragraph 18.20) 

R168 The parent’s or actual custodian’s consent should be required to a 
supervision order which imposes requirements on him. The consent of a child 
of 14 or over should be required for a condition requiring medical or 
psychiatric treatment, (paragraph 18.21) 

R169 Consideration should be given in an appropriate context to providing 
in respect of supervision orders made in family proceedings: 

a. that they last for a set period of, say, one year unless the court specifies 
otherwise but with power to extend or curtail on a subsequent application 
(paragraph 18.26); 

b. that the supervisor’s duty be clarified in line with his duty in respect of a 
care proceedings supervision order (paragraph 18.27); 

c. that the order should state its purpose and what it is hoped to achieve 
and the court be able to impose the same requirements as can be imposed in 
care proceedings (paragraph 18.27); 

d. that notice be given to a local authority before appointing them as 
supervisor (paragraph 18.28); and 

e. that supervisors in proceedings under the Domestic Proceedings and 
Magistrates’ Courts Act 1978 and the Guardianship of Minors Act 1971 
should have the same power to apply for variation in the arrangements for 
the child as a supervisor has under the Matrimonial Causes Act 1973. 
(paragraph 18.29) 

Range of orders (Chapter 19) 

3.40 Currently in care proceedings a court may make a care order; a 
supervision order, an order requiring a parent to enter into a recognisance to 
take proper care of or exercise proper control over the child; or a hospital or 
guardianship order under the Mental Health Act 1983. We recommend the 
retention of all except the recognisance power. 

3.41 We considered the Select Committee’s proposal that care orders should 
last for three years initially after which if the child was still in care the case 
should come back to the court which could either confirm the order or 
discharge it. We do not believe that a review power limited to either 
discharging or confirming the order would improve matters. 

3.42 Recognising that some children’s needs may be better provided for by 
another parent, relative or individual than by local authorities we have 
concluded that a court in care proceedings should have power to make an 
order giving custody to a private individual. 

3.43 'We have also concluded that the court on hearing a care application in 
respect of a child who has been out of his parents’ care may wish to provide for 
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his phased return and should have power to do so where grounds for an order 
exist. 

Recommendations 

R170 There should not be time limited care orders, (paragraph 19.4) 

R171 If the child is not in his parents’ care at the time of the full hearing the 
court should have the same power as is recommended on an application for 
discharge to order phased reuniting of the child with his parents, (paragraph 
19.6) 

R172 The court should have power to make a custody order in favour of a 
parent or spouse, instead of making a care order whenever this would be in the 
child’s best interests. It should, have power to grant custody to other 
individuals if either they are qualified to apply for custodianship or the 
grounds for care proceedings are made out. (paragraphs 19.7 and 19.9) 

R173 Orders regarding custody made in care proceedings should supersede 
existing orders relating to custody, (paragraph 19.10) 

R174 When granting custody in care proceedings the court should be able, as 
in family proceedings, to link it with a supervision order, (paragraph 19.11) 

R175 Hospital and guardianship orders under the mental health legislation 
should be retained as should the power to make a care order in conjunction 
with a hospital order, (paragraph 19.12) 

R176 The power to make a recognisance order in respect of the child’s 
parents should be repealed, (paragraph 19.13) 

Discharge of orders (Chapter 20) 

3.44 So far as appropriate, we have sought to carry into discharge 
proceedings those changes which we have proposed for care proceedings over 
matters such as participation, procedure, orders and appeals, all of which aim 
at making them more like other civil proceedings relating to children and 
ensuring that the best informed conclusion is reached and the most 
appropriate order made. 

3.45 As to the criterion for discharging care orders the dilemma is whether, 
having once been removed from home, children should be returned when 
home circumstances appear “good enough” or whether the matter should be 
judged in the light of what is now in their best interests. Although we accept 
that more restrictive criteria should apply to the initial intervention, we have 
concluded that the ending of compulsory measures depend upon what is then 
in the best intersts of the child. 

Recommendations 

R177 The right to apply for discharge should vest in not only the child and 
the local authority but also each parent of a child, whether or not he or she has 
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custody and including a putative father who wishes to apply for custody; a 
legal guardian; and any person with custody, legal custody or care and control 
granted by a court together with a person who qualifies as a custodian and 
wishes to apply for custodianship, (paragraphs 20.3-20.4) 

R178 A “parent” who opposes an application should be entitled to party 
status, (paragraph 20.6) 

R180 A child if other than the applicant should be entitled to legal 
representation on the same basis as in care proceedings, (paragraph 20.9) 

R181 The court should have power to allow any interested person to take 
such part in proceedings as it directs, (paragraph 20.10) 

R182 The welfare of the child should be the first and paramount 
consideration in deciding whether to discharge an order, (pargaraph 20.19) 

R183 The specific requirement in section 21(2A) of the Children and Young 
Persons Act 1969 that the child will receive such care or control as he needs if 
the order is discharged should be abolished, (paragraph 20.21) 

R184 The procedural and evidential reforms proposed in respect of care 
proceedings should, so far as appropriate, apply to discharge proceedings, 
(paragraph 20.23) 

R185 The court should have power to require the local authority to open the 
case even where they are not the applicant, (paragraph 20.23) 

R186 The court should have power to order a phased return of the child to 
his family over a fixed period but the local authority would have the right to 
apply to set the order aside if in their view the return was impracticable or put 
the child at risk, (paragraph 20.26) 

R187 The court on hearing a discharge application should have power to 
make or vary an order relating to custody of the child in line with our 
proposals in Chapter 19, and should also be able to deal with any access 
dispute, (paragraph 20.27) 

R188 Local authorities should have power to receive a child into shared care 
on discharge of a care order, (paragraph 20.28) 

R189 The period between applications for discharge should be 6 months, 
(paragraph 20.29) 

R190 Consideration should be given to enabling the court to forbid a person 

to make further applications for discharge without its permission, (paragraph 
20.30) 

38 



Printed image digitised by the University of Southampton Library Digitisation Unit 



R191 There should be a right of appeal against a decision to discharge an 
order, (paragraph 20.32) 

Access (Chapter 21 ) 

3.49 In 1983 new provisions were introduced to allow a parent or guardian to 
apply to a court for access to a child in care if this is denied by a local 
authority. However that legislation gives no right to apply to the court where 
unsatisfactory access is given. 

3.50 We recognise the case for limiting the courts in care cases to decisions 
about the legal rights of parties and not involving them in the management of a 
child’s care which is properly a matter for local authorities. However, lack of 
access can, over a time, have serious consequences in decisions about whether 
to discharge a child from care or even free him for adoption. Hence, it can 
have a major effect on rights and be seen as falling within the proper province 
of the courts. We have therefore concluded that if a local authority intends to 
deny access from the outset it should be required to indicate that fact and have 
the mater resolved by the court in the care proceedings. Otherwise there should 
be a presumption of reasonable access and, if a person cannot agree with the 
local authority about what is reasonable, he should be able to bring the matter 
before the court. Nonetheless, a local authority should be able to terminate 
access whether under the presumption or a court order and vary arrangements 
in a court order by notice and only if those affected object should the matter 
go to court. Our overall aim has been so far as appropriate, to bring the law 
relating to access to children in care into line with that governing access to and 
by children under private law. 

Recommendations 

R192 If local authorities intend to deny access at the time a care order is 
made they should indicate that fact so that the matter can be dealt with at the 
outset, (paragraph 21.10) 

R193 Any court dealing with a matter relating to the upbringing of a child in 
care should have power to deal with question of access to him. (paragraph 
21 . 11 ) 

R194 There should be a presumption in law of reasonable access in respect of 
a child in care, (paragraph 21.13) 

R195 Those entitled to access under the presumption should be able to apply 
to the court to have access defined if they cannot reach agreement informally 
with the local authority, (paragraph 21.14) 

R196 If a local authority wish to deny access or vary the terms in an order 
defining it, they should be able to do so by serving notice on the person 
affected. Unless he objected, the new arrangements would take effect 
automatically after a specific period, say 28 days. If the person objected, 
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however, the new arrangements would come into force only if the court was 
approached and it confirmed them after a hearing. The local authority should 
continue to be able to seek emergency suspension of an access order ex parte. 
However, further suspension, pending an application to discharge or vary 
access, should only be available from a magistrates 5 court after notice has been 
served on the person denied access, and on the child, thus enabling them to 
participate in the hearing, (paragraph 21.16) 

R197 Those automatically entitled to access under the presumption should 
be both parents of a legitimate child unless deprived of access by an existing 
court order, the mother of an illegitimate child whose access rights are intact 
and any other person entitled to access under an existing court order, 
(paragraph 21.17) 

R198 In addition to those persons listed in Recommendation 197, other 
parents, grandparents and putative fathers should be able to apply for access 
in care cases as they may in other proceedings, (paragraph 21.18) 

R199 The child should have an independent right to apply for access to 
anyone who may apply for access in respect of him. (paragraph 21.20) 

R200 Whenever there is an application for access the child should be 
represented by a guardian ad litem unless the court is satisfied that it is 
unnecessary to do so in order to safeguard his interests, (paragraph 21.21) 

R201 The procedural and evidential changes proposed in Chapter 16 should 
so far as appropriate apply to separate access applications, (paragraph 21.22) 

R202 The court should have power to require the local authority to open 
proceedings in any case, (paragraph 21.22) 

R203 There should be a 3 or 6 month period after an access application 
before a person can, without the court’s permission, apply again, (paragraph 
21.23) 

R2t>! he court should be able to forbid a person to apply again for access 
without its permission, (paragraph 21.23) 

R205 Appeals about access in care proceedings cases should lie to the court 
to which appeals in the care or discharge proceedings lie. (paragraph 21.24) 

R206 The child should have an independent right of appeal even when not an 
applicant if no other person appeals an order, (paragraph 21.25) 

R207 The legal status of the Code of Practice should be clarified, (paragraph 
21.26) 

Appeals (Chapter 22) 

3.51 Neither the parent nor the local authority may appeal in care or 
discharge proceedings, and in some cases a parent may not appeal on the 
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child’s behalf. The parents’ lack of a right of appeal flows from their lack of 
party status which we have proposed should itself be remedied. The local 
authorities’ lack of appellate rights stems from the perception of them as akin 
to a prosecutor and is part of the criminal model which we generally propose 
should be abandoned in care proceedings. We do not consider it appropriate 
where the welfare of a child is at stake. Further, we also propose that appeals 
in care proceedings should, in line with the civil model, lie to the High Court. 

Recommendations 

R208 Parents should have an independent right of appeal in care and 
discharge proceedings, (paragraph 22.3) 

R209 Local authorities should be able to appeal in care and discharge 
proceedings, (paragraph 22.4) 

R210 The child should have a right to appeal in care or discharge 
proceedings, (paragraph 22.5) 

R211 In an appeal a guardian ad litem should be appointed unless it is 
unnecessary to do so in order to safeguard the child’s welfare, (paragraph 
22.7) 

R212 The guardian ad litem on an appeal should be required to consider 
whether any change in the way the child’s interests are represented is needed 
and whether the child needs to be separately represented if he is not already, 
and report to the court on the matter, (paragraph 22.6) 

R213 Appeals from care and related proceedings should in future lie to the 
Family Division of the High Court, (paragraph 22.11) 

R214 The High Court, in hearing the appeals from care and related 
proceedings should be encouraged to rehear the evidence where necessary and 
to hear such cases as quickly as possible in the major court centres, (paragraph 
22 . 11 ) 

Jurisdiction (Chapter 23) 

3.52 Following the Select Committee’s recommendation that a detailed 
scheme for family courts be drawn up, the Government has set up an 
inter-departmental committee to consider the matter. We are not in a position 
to comment on its work or attempt to predict its outcome. However, we hope 
that it will be helpful to record some proposals which have been made to us for 
improvements of a less radical nature in the present jurisdictional rules and 
make suggestions based upon them. 

Recommendations 

R215 The domestic and juvenile courts should have concurrent jurisdiction 
in care and related proceedings with cases allocated between them as the court 
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in each commission area thinks most convenient and appropriate in the 
circumstances, either generally or in individual cases, (paragraph 23.6) 

R216 The domestic and juvenile courts should also have concurrent 
jurisdiction in relation to proceedings to authorise the detention of a child in 
secure accommodation. The procedural safeguards and rules of evidence in 
those applications should not be relaxed, (paragraphs 23.7-23.8) 

R217 Further consideration should be given to extending the jurisdiction of 
the court which committed the child to care to deal with applications relating 
to secure accommodation, (paragraph 23.8) 

R218 Local authorities should be able to seek leave to intervene in all family 
proceedings to seek a care or supervision order, (paragraph 23.12) 

R219 If care proceedings are initiated in the juvenile court there should 
nevertheless be power to transfer them to a domestic court in which there are 
proceedings concerning the same child being heard or pending, (paragraph 
23.13-23.14) 

R220 There should be a general power for a magistrates’ court to transfer 
geographically a case concerning a child where it would be more conveniently 
dealt with elsewhere, (paragraph 23.15) 

R221 A magistrates’ court should have power to transfer care and related 
proceedings to a superior court where there are pending concurrent 
proceedings concerning the child, (paragraph 23.16) 

R222 If care and related proceedings are initiated in the domestic court, 
consideration should be given to whether the superior court should be able to 
transfer an application concerning the adoption, custodianship or guardianship 
of the same child to that court, (paragraph 23.18) 

R223 Consideration should be given to permitting such transfer to a juvenile 
court in the same circumstances as in Recommendation 222. Alternatively such 
transfer should be to the domestic court with leave for the local authority to 
intervene and the domestic court to hear the care or related matter, (paragraph 
23.18) 

Transfer of local authority responsibilities (Chapter 24) 

3.53 There are no comprehensive express provisions relating to the transfer 
of local authorities’ responsibilities toward children in care within England 
and Wales. We recommend that further consideration should be given to 
whether there should be (paragraph 24.1) and we discuss circumstances in 
which transfer might be appropriate, (paragraphs 24.6-24.16) 

3.54 The provisions which govern the transfer of responsibility within the 
United Kingdom are complex and consideration should be given to reviewing 
them, (paragraph 24.26) 
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I 'art II: Local authority responsibilities 
to children and their families 

4. A unified Segal framework 



4.1 The primary responsibility for the care and upbringing of children lies 
with parents. The local authority in its child care role only gets involved where 
parents need help in bringing up their children, and help is generally provided 
on request and with their agreement. The local authority has an interest in 
licensing or supervising certain arrangements when the child is living away 
from home for short or long periods or permanently, either placed privately by 
the parents or being accommodated by voluntary organisations or in a health 
or educational institution. Finally, it can provide care itself in a variety of 
settings, as far as possible in conjunction and with the agreement of parents, 
although on occasion it is necessary for the local authority to acquire 
compulsory powers to take parental powers over a child. 

4.2 One of our particular concerns has been the two legal frameworks for 
local authority social services for children and their families. These affect both 
children living with their families and children cared for away from home. The 
more familiar framework is provided in child care legislation which gives a full 
and detailed range of responsibilities mainly directed at children away from 
home, but also with the aim of supporting children within their families. The 
second legal framework relates to children who are given help under the 
National Assistance Act 1948 (sections 21 and 29), the Chronically Sick and 
Disabled Persons Act 1970 (section 2), and the National Health Service Act 
1977 (Schedule 8). These give local authorities a range of powers and some 
duties to provide services for a wide variety of persons in need including those 
who are mentally handicapped; mentally ill; “blind, deaf or dumb”; those 
who are substantially and permanently handicapped by illness, injury or 
congenital deformity, expectant and nursing mothers; the care of children 
under 5 and not attending primary school; full or part-day care for pre-school 
children. 

4.3 With the exception of the last two services the second framework does 
not separately identify children as recipients of services, but includes them in 
the general powers and duties in relation to persons of all ages. Secondly, the 
local authority has no specific duties in relation to the individual child for 
whom it has made arrangements, for example to review his care, but only a set 
of general powers and duties to provide certain services. 

4.4 This lack of emphasis on the individual child is particularly noticeable 
for children cared for away from home. In contrast to the service-providing 
framework, child care legislation gives a set of responsibilities for individual 
children to local authorities. These include: 
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a. a duty to receive a child into care under fairly broad grounds and when 
* ‘necessary in the interests of the welfare of the child”; to keep the child in 
care until 18 as long as his welfare seems to require it; but no authority to 
keep a child in voluntary care if a parent or guardian wants to resume care 
of the child; 

b. a duty to endeavour to return a child received into voluntary care to his 
family or a relative or friend “in all cases where it appears to them 
consistent with the welfare of the child so to do”; 

c. a duty in taking any decision about a child, to give first consideration to 
the need to safeguard and promote the welfare of the child throughout his 
childhood, and so far as practicable to ascertain the wishes and feelings of 
the child regarding the decision and give due consideration to them; 

d. a duty to review the case of the child every 6 months, subject to 
regulations and guidance currently under consultation with the field; 

e. a power to arrange for children to be placed with a foster family and to 
give that family a boarding-out allowance, under regulations designed to 
promote good practice in the selection of foster parents, the assistance given 
to them, and supervision of the child to ensure his welfare; 

f. a power to make payments to parents or other people connected with a 
child in care to help with travelling, subsistence and other expenses in 
visiting their child, subject to certain criteria including hardship and the 
importance of visits; 

g. various powers and duties to support children who leave care, including 
the provision of financial assistance in exceptional circumstances. 

4.5 It has been argued for some time in relation to handicapped children 
placed by the social services department away from home under service- 
providing powers that they should be supervised and reviewed as if in care, 
notably by the Harvie Report in 1974 on mentally handicapped children in 
residential care. More recently, the Select Committee recommended an 
immediate review by the DHSS of those recommendations of the Harvie 
Report which relate to the possibility of extending the protection of care to 
handicapped children. Evidence submitted to them, and a more recent Social 
Services Inspectorate report on handicapped children, expressed concern 
about the adequacy of supervision and xeview of some handicapped children 
and a desire to ensure that the best of child care practice applies to all children 
in need away from home, whatever their legal status. It is in theory possibly 
foi a child to remain in a home until he is 18 or older and, if he is not visited by 
his parents, there may be no outside person to take an interest in his care, to 
plan placements and education and methods of meeting his needs, or to 
supervise or monitor the care provided by the home in which he is placed, there 
is also considerable confusion about the differences between this legislative 
frames ork and the care’ framework, and the consequences in terms of 
parental powers and local authority responsibilities. 
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4.6 For both children at home and away from home, we believe that services 
to such an important group should be provided under the same framework 
with clear and unified powers. This should include duties to individual 
children, and enable the best child care practices to operate for all the children 
concerned. The results of consultation during the review showed widespread 
support for clearer duties and powers along the lines of the ‘‘care” framework 
to provide help to promote the care and upbringing of children within their 
families. There was also general support for extending the protection of 
“care” to all handicapped children placed by the social services department 
away from home, with improvements to the image of care and the reality 
where this falls short of a good service. We therefore recommend the 
unification of the two legal frameworks for social service departments’ 
responsibilities to children at home and away from home and their families. 
The rest of this report considers all such children together. 
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5. Children living with their families 



5.1 Since the Local Authority Social Services Act 1970, social services 
departments have carried out a wide range of functions relating to the 
upbringing of children not in care. One strand of these functions has its roots 
in child care legislation in the work of children’s departments to prevent 
admission to care or court appearance. The other stems from the old health 
and welfare functions under NHS and National Assistance legislation. This 
chapter looks at the powers and duties under which these functions are carried 
out. 

5.2 Section 1(1) of the 1980 Act provides: 

“It shall be the duty of every local authority to make available such advice, 
guidance and assistance as may promote the welfare of children by 
diminishing the need to receive children into or keep them in care under this 
Act or to bring children before a juvenile court; and any provision made by 
local authority under this subsection may, if the local authority think fit, 
include provision for giving assistance in kind or, in exceptional 
circumstances, in cash”. 

5.3 This duty was introduced as section 1 of the Children and Young Persons 
Act 1963 in response to a recommendation of the Ingleby Report. The 
legislation gave express statutory authority for preventive and rehabilitative 
work and stressed its importance, while leaving local authorities wide scope to 
decide precisely what services to provide. For instance under section 1 local 
authority field social workers can give advice and guidance where there may be 
a risk of admission of care or prospects of returning a child in care to his or her 
family. They can arrange for the provision of services such as day nurseries, 
ch lid-minding, family aides, day fostering, respite care, play groups, after- 
school schemes and family centres. Material assistance in kind or, in 
exceptional circumstances, in cash may be provided, though cash payments are 
not intended to be a regular system of income maintenance which is the role of 
the social security system. 

5 ‘* T The u re seems t0 be some uncertainty about the precise meaning of section 
1(1). In the only case which discusses the duty at any length (A-G Ex rel Tilley 
v Wandsworth LBC [1981] 1 All ER 1162) the courts appear to have assumed 
that section 1(1) imposes on a local authority a duty to diminish the need to 
take each individual child into care. If this is so, a policy decision to limit or 
withdraw a service which might constitute advice, guidance or assistance in an 
individual case could be open to challenge as an improper fettering of the local 
authority s discretion. On the other hand Section 1(1) could be argued to 
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impose a duty to make general arrangements, in which case it could be argued 
that as long as some advice, guidance and assistance was made available to 
diminish the number of children in need of care, the duty would be satisfied - 
though in deciding what provision to make, local authorities may be expected 
to act as a reasonable authority would in the light of their resources and the 
competing claims upon them. 

5.5 There are a number of other provisions under which local authorities can 
provide or regulate the provision of services for families and children, 
although these go wider than the specific aim of preventing admission to care 
or court appearance but they can be used to this end. The chief provisions are: 

a. The Nurseries and Child-Minders Regulation Act 1948 

Under this Act, local authorities register child-minders, playgroups, 
nurseries and other private and voluntary facilities. 

b. The National Health Service Act 1977 

Under Schedule 8 of the Act local authorities may provide certain services 
with the Secretary of State’s approval and to such extent as he directs have a 
duty to do so. Paragraph 1 covers arrangements for the care of expectant 
and nursing mothers and of children under 5 and not attending primary 
schools. Paragraph 2 covers arrangements for the purpose of the prevention 
of illness and for the care of persons suffering from illness and for the 
after-care of persons who have been so suffering. Paragraph 3 covers the 
provision of home help for households where such help is required in 
specified circumstances, eg where there is a person suffering from illness. 

c. The National Assistance Act 1948 

Under section 29 of this Act local authorities have a power (which is also 
subject to directions of the Secretary of State converting it to a duty) to 
make arrangements for promoting the welfare of those who are “blind, 
deaf or dumb” or who are substantially and permanently handicapped. 

d. The Chronically Sick and Disabled Persons Act 1970 

Section 2 of this Act imposes a duty on local authorities to make 
arrangements for home adaptations, televisions, telephones in the home 
and general facilities outside the home where this is necessary to meet the 
needs of a person under section 29 of the National Assistance Act 1948. 

5.6 Provisions relating to employment, housing, education, health and 
income maintenance also play an important role in helping parents to 
discharge their responsibilities to children, but these are outside the remit of 
this review. 

Aims of revised provisions 

5.7 Local authority powers and duties regarding children living with their 
families could be regarded as having two main aims: to provide “family 
support” to help parents bring up their children; and to seek to prevent 
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admission to care or court proceedings except where this is in the best interests 
of the child. The two aims can overlap; short-term respite care or reception to 
care can be one of the range of services for family support enabling children to 
stay with their families or to live independently in the longer term. Admission 
to care can be a positive step and should not be regarded as a last resort. 

5.8 We believe the provisions should be stated clearly in general terms of 
making services available at an appropriate level to the needs of the area rather 
than in terms of duties owed to individual children or families, in order to 
leave local authorities a wide flexibility to decide what is appropriate in 
particular cases while providing for a reasonable overall level of provision. It is 
for local authorities to decide on their priorities within the resources available 
to them. 

5.9 Many suggestions were put to us for specific requirements, such as the 
importance of a “key worker” to co-ordinate help for handicapped and other 
children at home. We recognise these concerns, but believe these are matters of 
good practice and not best made a statutory requirement. 

5.10 The present duties and powers of local authorities do largely meet the 
aims we have set out. They can, however, be criticised on a number of counts. 
The provisions are scattered about in a number of pieces of legislation. Some 
are only powers but became duties when specifically directed by the Secretary 
of State by circular or other means. This may make it difficult for those 
working with the law to identify duties clearly at a particular time. The section 
1 duty itself centres on the negative aim of keeping children out of care and 
court, laying insufficient stress on the value of positive family support, and 
gives an impression of care as a last resort. It is also open to the sort of 
conflicting interpretations arising in the Tilley case. We favour an approach 
which combines a broad family support power with something on the lines of 
the present more specifically preventive duty. 

A family support power 

5.11 As well as encouraging a broader, more imaginative approach by giving 
local authorities freedom to decide which services would be appropriate, a 
family support power, such as to provide services to promote the care and 
upbringing of children within their families, could be a means of drawing 
together as many as possible of the scattered provisions relating to children 
living with their families, in line with our recommendation in Chapter 4 that 
the two legal frameworks relating to children should be unified. 

5.12 The provisions listed in paragraph 5.5 would need to be handled in 
different ways. The provisions covering the registration of child-minders and 
nurseries etc are being reviewed by a separate DHSS group. They could be 
reformulated and incorporated in child care law since although they are not 
concerned directly with the provision of services to families by local authorities 
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they are relevant insofar as local authorities set under them standards of 
services in their areas. 

5.13 The powers to provide day care for pre-school children etc under 
paragraph 1 of Schedule 8 of the 1977 Act could be transferred to a broad 
family support power and perhaps specifically included within it. 

5.14 The powers in paragraph 2 of Schedule 8 of the 1977 Act (regarding the 
prevention of illness, the care of those suffering from illness and their 
after-care) and in section 29 of the National Assistance Act 1948 (regarding 
arrangements for promoting the welfare of the handicapped) could be 
transferred to child care legislation only insofar as they relate to the care and 
upbringing of children within their families, as could the duties regarding 
home helps (paragraph 3, Schedule 8, 1977 Act) and home adaptations 
(section 2 Chronically Sick and Disabled Persons Act 1970). 

5.15 We recommend that the various powers and duties of social services 
departments to provide help to families with children should, as far as 
possible, be brought together within or alongside a broad power to provide 
services to promote the care and upbringing of children within their families. 
Further consideration needs to be given to the best way of achieving this. Such 
an approach would have the advantage of enabling practitioners to see the full 
range of responsibilities which social services departments have towards 
children within their families and underline the positive objective of promoting 
their care and upbringing there. 

A preventive duty 

5.16 The Select Committee considered that a broadening of the present duty 
on the lines of the duty in section 12 of the Social Work (Scotland) Act 1968 to 
promote social welfare might stimulate a more imaginative approach to 
preventive work in general and the use of cash assistance in particular. They 
recommended that section 1 be amended accordingly. 

5.17 The phrase “social welfare” is very wide and was designed to cover all 
the client groups served by the Scottish Social Work Departments and would 
therefore be inappropriate to child care law. A careful study of the actual 
provisions in section 12 also suggests that the duty in relation to children is in 
effect arguably little wider than the English phrasing. We feel that our 
proposed family support power would be a better way to encourage a broader 
and more positive approach to work with children living with their families. 

5.18 It would be useful, however, to retain a specifically preventive duty to 
seek to diminish the need for children to be received into care or to be brought 
before a juvenile court (which covers both prosecutions and care proceedings) 
with the qualification that the duty should not apply when the child’s best 
interests would be served in these ways. To make it clear that the duty is a 
general one rather than in terms of individual children and families, we 
recommend that the section 1 duty should require that provisions be on a scale 
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appropriate to the needs of the area. The duty should not apply where 
reception or staying in care or the bringing of proceedings is in children’s best 
interests. Such a duty would relate to helping older children living 
independently as well as families. 

The provision of material assistance 

5.19 Cash payments may be made in “exceptional circumstances” only, but 
it is unclear whether payments can be made regularly to keep families together. 
Some local authorities interpret these words broadly as meaning that the 
circumstances in the particular case are exceptional as compared with the rest 
of the community, therefore justifying regular payments to particular families. 
Other local authorities treat the words more restrictively as exceptional in the 
course of the lives of the individuals concerned. 

5.20 A broad power to give help in cash or kind without restriction, would 
seem to be pushing local authorities into a role for which they seem unfitted - 
that of providing income maintenance. Some of those commenting on the 
discussion papers thought the present restriction was appropriate: while 
welfare rights advice is an appropriate activity for local authorities, they 
should not take on a task which belongs to the social security system. 

5.21 Although the term “exceptional circumstances” is not as clear as might 
be wished, it seems to be the best way of allowing emergency and imaginative 
use of money by local authorities, while not taking from the social security 
system its income maintenance role. We recommend that assistance given 
under the duty may be in kind or, in exceptional circumstances, in cash as at 
present. 

Loans 

5.22 Material assistance under section 1 was intended to include loans as the 
guidance issued by the Home Office at the time the duty was introduced makes 
clear, and loans are quite often made under this provision. But it might be 
helpful to make specific reference to these. We recommend it should be 
clarified that assistance can include loans. 

Other agencies 

5.z,3 We believe that local authorities should continue to be able to arrange 

for a voluntary organisation or other people to provide support under our 
proposed provisions. 

5.24 It has been pointed out that other local authority functions such as 
those connected with housing and education are also relevant to diminishing 
the need to take children into care or bring them before a court. Where these 
lunctions are exercised within the same authority we think the point is best met 
by co-operation between the social services committee and department (who 
are statutorily responsible for section 1 within the authority) and the other 
committees and departments concerned. 
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8. Respite care 



6.1 The term “respite care” is most commonly found in relation to 
handicapped children who are looked after for short periods away from home 
to give both them and their families a brief break. It is made available under 
the broad service-providing powers in Schedule 8 of the NHS Act 1977 and 
section 21 of the National Assistance Act 1948. The responsibilities of local 
authorities are not defined even if the children have spent a considerable length 
of time away from home. 

6.2 Respite care can also in effect be provided through the present procedure 
for reception to care. 58 per cent of those children originally received into care 
who left care during the year ending 31 March 1982 had been there for under 8 
weeks. Many of these admissions are recorded by local authorities as having 
been due to a short-term illness. Reception to care carriers with it a detailed set 
of local authority responsibilities drafted mainly with regard to children who 
spend long periods away from home. 

6.3 There is some value in providing a simple common framework in which 
respite care can be given for short periods as a service to any child or family 
whatever the circumstances. We recommend it should be provided under the 
power described in the previous chapter to promote the care and upbringing of 
children within their families. There would be no specific grounds. We also 
recommend that the primary responsibility for the child would remain with the 
parents who would delegate the day to day care to the person providing the 
care. The care-giver would have the basic duties of a person with “actual 
custody” to provide for the child’s day to day care but would have no 
long-term responsibilities for the child. We recommend that the role of local 
authorities would be to provide a range of placements, to refer parents to them 
and make appropriate arrangements for supervision of the placement. Local 
authorities should perhaps be under a duty to satisfy themselves of the child’s 
welfare but would otherwise have no express statutory duties to a child in 
respite care. We recommend local authorities could also be able to refer 
parents to voluntary and private arrangements. 

6.4 We recommend that local authorities should pay for the placements they 
provide and could pay for visiting expenses. The parents could be required to 
contribute to the child’s maintenance as at present. 

6.5 Such arrangements are obviously more appropriate for planned short- 
term periods of care. We are concerned, however, to avoid a child entering 
respite care and then remaining away from home for long periods without 
careful review by the local authority, and a clear framework for the respective 
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responsibilities of parents, care-givers and the local authority. For this reason 
we recommend that care away from home under the terms of respite care 
should be provided for a continuous period of up to one month or a 
cumulative total of three months in any twelve. If the child did not go home, 
care could continue to be provided under the shared care model. Further 
consideration should be given to how respite care would interact with the time 
periods and categories of placement in the Nurseries and Child-Minders 
Regulation Act 1948 and the Foster Children Act 1980. 

6.6 In many cases shared care will be a more appropriate alternative to 
respite care from the outset, particularly where the date of discharge is 
uncertain or over a month away. This is especially important given that the 
child’s first few weeks in care can be a major factor in whether he will return to 
his family or remain for a long time in care. Local authorities will continue to 
be under a duty to admit a child to shared care where the grounds are met. We 
recommend that local authorities should provide care away from home either 
through respite care or reception to care (reshaped as shared care). 
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7. Shared care 



7.1 There will be many children who are likely to remain in care for more 
than a month at a time, or spend cumulatively long periods in care, or who 
frequently enter and leave care in an unplanned manner. The procedures for 
respite care may not be appropriate and it will be desirable to give local 
authorities clearly defined responsibilities for the child and to provide a 
framework for the partnership of parents and local authorities in the child’s 
care. 

7.2 The basic model for such an approach already exists in the present 
procedure of receiving a child into care. This is one of the most commonly 
used forms of providing care for children away from home. 28,000 children 
were received into care in the year ending March 1982, two thirds of all 
admissions to care. The majority of such children leave care within 8 weeks, 
although readmissions are frequent. But a small proportion each year do stay 
for a long time in care, sometimes until 18. 

7.3 However, a number or problems exist in retaining this present model as it 
stands. First, the respective powers of parents and local authorities over the 
management of the child’s care are unclear, particularly over matters such as 
placement and arrangements for visiting the child, and these can lead to 
disputes. Secondly, some parents fear that they will lose control over their 
child if he goes into care, perhaps to the point of never being able to have the 
child back. Thirdly some parents view care as stigmatic and associate it with 
poor and inadequate parenting. This image can deter parents from seeking 
reception to care or aggravate feelings of guilt and despair amongst those who 
do. Fourthly, participation by parents in the care process is not always as great 
as it might be. This involvement is crucial to achieving a return home which in 
the majority of cases is the best outcome for a child. Even where a return home 
is not possible, the interest of the parents can be the one constant factor in a 
child’s life amidst changes of placement, care-givers, and social workers, 
including those responsible for taking long-term decisions. The value of 
contact with families is well known by local authorities, but research has 
shown a tendency for parental involvement to diminish shortly after admission 
to care and a gradual trend towards the taking over of responsibility by the 
local authority. 

7.4 We therefore recommend the development of a new model of “shared 
care” to emphasise and encourage parental responsibility and involvement in 
the child’s care. This will largely be based on the existing model of reception to 
care, but with changes to provide more clearly for a genuine and voluntary 
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partnership for the care of children in need. It will cover largely the same 
groups of children as at present with the addition of handicapped and other 
children living away from home placed or financed by the social services 
department. 

7.5 Nevertheless we recognise the importance of placing primary emphasis 
on the needs and welfare of the child. For some children their parents are dead 
or untraceable, and partnership is impossible. For others the parents are 
incapable or unwilling to take an interest despite the best efforts of social 
services departments. Many children received into care have been there for a 
long time: 15,000 for over five years, a further 5,000 for over three years, and 
parental interest will have gradually waned in many cases. Sometimes the 
parents’ wishes may appear seriously to prejudice the interests of the child, 
although often there may be two differing but genuinely held beliefs as to the 
child’s best interests. In the new model of “shared care” we have therefore 
sought to retain the primary emphasis on the child’s welfare while providing 
for greater parental involvement. 

Grounds for shared care 

7.6 The existing grounds for reception to care provide that: 

“where it appears to a local authority with respect to a child in their area 
appearing to them to be under the age of 17: 

a. that he has neither parent or guardian or has been and remains 
abandoned by his parents or guardian or is lost; or 

b. that his parents or guardian are, for the time being or permanently, 
prevented by reason of mental or bodily disease or infirmity or other 
incapacity or any other circumstances from providing for his proper 
accommodation, maintenance and upbringing; and 

c. in either case, that the intervention of the local authority under this 
section is necessary in the interests of the welfare of the child, 

it shall be the duty of the local authority to receive the child into their care 
under this section.” (section 2 of the 1980 Act). 

7.7 We recommend that these should be reformed to provide a broad power 
to receive a child into shared care wherever it is in the child’s interests and a 
duty to do so in more defined circumstances. The latter circumstances should 
include: 

a. a child who has no parent or guardian, until more permanent 
arrangements can be made; 

b. a child who has been abandoned or is lost; 

c. a child residing with parents or any other person who is prevented, 
temporarily or indefinitely, by reason of incapacity, or any other 
circumstance (including the needs of the child) from providing for his 
proper accommodation, maintenance or upbringing, or is unwilling to do 
so; 
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d. a child who has been cared for by another agency (eg a hospital) over a 
long period (perhaps a year) in line with the legal presumption for 
abandonment, where there is no contact between parent and child. By 
parent here we mean a person entitled to the actual custody of the child. 

7.8 For both the duty and the power, we recommend local authorities should 
have a duty to consider whether there is any other person willing, able and 
suitable to care for the child; to ascertain the wishes and feelings of the child 
and give due consideration to them; and give first consideration to the need to 
safeguard and promote the welfare of the child throughout his childhood. 

7.9 It was also suggested that a “preventive work test” should be added 
along the lines that “all reasonable steps have been taken to ensure that all 
necessary local authority services and facilities have been provided to avoid the 
need for a reception into care”. Although the basic aim must be to support 
children within their families, and in many cases one would wish other steps, 
including respite care, to be tried first, in some cases shared care will be an 
appropriate choice from several possible alternatives. We do not therefore 
recommend the introduction of a preventive work test, as it gives the 
impression of shared care as a last resort rather than a positive option for 
parents who may be unable temporarily or in the longer term to care for their 
children. 

7.10 We recommend that the age limit for shared care should be raised from 
17 to 18 in line with the preventive duty in section 1 of the 1980 Act to cover 
the few cases in which it would be appropriate. 

7.11 It is important that shared care should be voluntary in terms of the 
parents’ agreement to the provision of care, and to be seen to be so. We 
therefore recommend that in the case of a child under 16, save where there is 
no parent or the parent cannot be found, the parent should be consulted 
before admission to shared care takes place if practicable, or notified after 
admission if this is not possible. Admission to care or retention in care should 
not take place against a parent’s objection. As in paragraph 7.7 “parent” in 
this context refers to a person with the right to the child’s actual custody. 

7.12 We are conscious of the problems this might create for children 
referring themselves to care. We recommend it should be clarified that 
children of 16 and 17 can apply in their own right to be admitted to shared 
care, whether or not their parents agree. For a child under 16, if admission or 
retention to care against parents’ wishes is thought necessary compulsory 
powers could be sought. There appears to be no other way of achieving clear 
rights of self-referral, as recommended by the Select Committee, while 
protecting the interests of parents and ensuring a service which is voluntary 
and seen to be so. 

When shared care begins 

7.13 In respite care, the responsibilities of the care-giver under common law 
as a person with “actual custody” are automatically triggered the moment a 
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child enters its care. There is no formal legal procedure that has to be 
followed. Some means is therefore needed to distinguish respite care from 
shared care, as the latter status attracts certain additional local authority 
responsibilities as set out in statute. We recommend that the beginning of 
shared care should be clarified and distinguished from respite care and other 
forms of care by a simple formal procedure such as giving written notice to 
parents or by a signed consent form. This could be done after admission if 
need be. It should be made clear in the event of a legal challenge that failure to 
go through this procedure should not be interpreted as nullifying the beginning 
of care: the key fact is the intention of parents and local authorities. 

"Care agreements" 

7.14 It might be possible to go further and provide for formal “care 
agreements” on a child’s entry to care, an idea floated in an earlier discussion 
paper. Comments indicated that these could have three purposes: 

a. to conduct an assessment of the child’s needs at that point of time, along 
the lines of statements of special educational need as provided for under the 
Education Act 1981; 

b. to set out the detailed responsibilities of parents and local authorities for 
providing various forms of help to the child; 

c. to reach agreement on respective legal powers, for example arrangements 
for changing a child’s placement. 

If a child was admitted into shared care in an emergency, an agreement could 
be reached within a month of admission. Older children could also participate 
in such agreements. 

7.15 Care agreements which attempt to establish the child’s needs and 
respective responsibilities for meeting those needs are akin to the model in the 
Education Act 1981 which provides procedures for thorough multi- 
disciplinary assessment of a child’s needs, with participation by parents. Some 
have argued for this procedure to be paralleled in the new model of shared 
care. However, there are a number of difficulties in applying this directly to 
the child care field. The psychological and emotional needs of a child are more 
complex than educational needs. Assessment and review procedures would 
need to cope with much greater changes in the circumstances of children and 
families, given the pattern of rapid change and fluctuation shown in research. 
Althougth the principles behind the model are much to be admired, and local 
authorities may wish to experiment with such agreements, it seems 
inappropriate for these to be prescribed in legislation. 

7.16 We also have grave doubts about allowing legal powers over a child to 
be settled by informal agreement in individual cases. Great care would need to 
be taken to ensure that the parent was fully aware of the consequences of such 
an agreement and was in no way overawed or pressurised (however 
unwittingly) by the person obtaining consent. Individual agreements would 
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lead to variation in legal rights between children which could be very confusing 
to those responsible for caring for them. We are also not convinced that they 
are necessary, as it seems that nearly all the parental powers concerned could 
be defined in statute. 

7.17 We therefore do not recommend the introduction of “care agreements” 
as a means of defining the legal powers and responsibilities of parents, 
children and local authorities, but clear written information on these matters 
should be given to the parents and the child when he reaches 16 or on entering 
care if over 16. This might provide a useful basis on which to build informal 
agreements between the parties on detailed arrangements for the child’s care. 

The exercise of responsibilities for a child in shared care 

7.18 Local authorities’ responsibilities are considered in more detail in 
Chapter 9 as they relate to all children cared for by the local authority, no 
matter what the route of entry. 

7.19 Parents are liable to contribute to their child’s maintenance if the local 
authority decides to make a charge for its services. The wording of the schemes 
for charging in the two legal frameworks differs, but in effect they are the 
same. The 1980 Act scheme assumes that charging is the norm but a charge 
need not be made if the local authority consider it unreasonable. For services 
provided under Schedule 8 of the NHS Act 1977, there is provision for a 
reasonable charge subject to means. We recommend that the wording of the 
schemes for charging in the two present legal frameworks should be brought 
into line. 

7.20 Parents are also required to keep the authority informed of their 
address. But their role in caring for a child looked after by a local authority is 
nowhere set out in statute, and there are few statutory provisions and scant 
authority on their powers over a child in care, for example over choice of 
placement and arrangements for visits. 

7.21 We recommend that the respective powers of parents and local 
authorities should as far as possible be stated in legislation. Local authorities 
should not be entitled to agree to a child’s adoption; to change his name; to 
consent to marriage; to change a child’s religion; to administer a child’s 
property or to succeed to it; to deny access altogether. 

7.22 We recommend the local authorities should not be entitled to consent to 
major medical treatment without explicit consent by the parents, short of 
taking compulsory powers. Parental consent should also be required for 
routine medical and dental treatment unless they have delegated this to the 
local authority. 

7.23 We also recommend the introduction of new statutory requirements to 
provide a legislative framework for positive participation by parents in the 
care of their children wherever possible. Parents of a child in shared care 
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should be informed and consulted on the initial placement and subsequent 
changes of placement, and should always be informed of the child’s address. 
However the final decision on the placement offered should remain with the 
local authority. There should also be a statutory presumption that local 
authorities should make such arrangements for access as are reasonable in all 
the circumstances of the case, in consultation with the parents. We recommend 
the retention and clarification of the present law in which both the natural 
parents and the persons with whom the child is living should share 
responsibility for the choice of school. Chapter 9 deals with arrangements for 
resolving disputes and complaints in relation to any child in care. 

Secure accommodation and a child in shared care 

7.24 Local authorities can at present place a child in their care in secure 
accomodation, but only where the child has a history of absconding and is 
likely to abscond from any other type of accommodation, and absconding will 
place his physical, mental or moral welfare at risk; or where the child is likely 
to injure himself or others. Such placements are subject to regulation, and a 
child cannot be kept in secure accommodation for more than 72 hours without 
an order by a court authorising further detention for up to 3 months, and 
subsequently, on further application to the court, for up to 6 months, 
although local authorities can discharge a child at any point. The parents must 
be notified of the hearing and have a limited right to participate. 

7.25 About 10 per cent of admissions to secure accommodation are of 
children received into care, who form 5 per cent of those in secure 
accommodation at any one point. It has been questioned whether local 
authorities should be able to place children presently received into care in 
secure accommodation. However, children in the care of local authorities may 
be particularly needy and vulnerable whatever the route by which they entered 
care, and temporary containment will in a few cases be desirable without 
needing to take over parental powers in order to do so. But we recommend 
that under the new shared care arrangements a child under 16 should not be 
able to remain in secure accommodation for a continuous period of more than 
three months, or a cumulative period of three months in any twelve, unless 
parental powers have been taken by court order. Parents should be able to 
discharge a child in shared care in secure accommodation at any point. We 
also recommend that a child of 16 or 17 in shared care should not be placed in 
secure accommodation, given our later recommendation that such a child can 
discharge himself from care at any point. 

Returning the child home 

7.26 We recommend that the existing duty to seek to discharge the child to 
the care of a parent, guardian, relative or friend should be combined with a 
positive duty to return a child in shared care on written request by the parent 
or guardian, in place of the existing negatively phrased duty not to retain a 
child against the request of a parent or guardian. In the few cases where return 
appears likely to cause harm to the child, compulsory powers could be taken 
by means of emergency protection or care proceedings. 

58 



Printed image digitised by the University of Southampton Library Digitisation Unit 



7.27 A person with a custody order in his favour would be considered to be a 
parent or guardian for the purpose of these provisions. But a person with legal 
custody but no right to day to day care and control, or a parent following a 
custodianship order to a third party, would not be able to insist on the child’s 
return. This is because only a person with the right to physical possession of 
the child would be able to admit or discharge a child from care. They could 
however ask to care for the child on the same basis as a relative or friend. 

7.28 The relative or friend has no right to insist on a child’s return, but the 
local authority has a duty to endeavour to secure that his care is taken over by 
them where is appears to them consistent with the welfare of the child. The 
present law gives no guidance on the difficult problem which occurs in practice 
where the parent or guardian is not content for the child to go to a relative or 
friend. We recommend that local authorities should continue to be able to 
discharge a child in shared care to a relative or friend if this is in the child’s 
best interests. However, the parent or guardian should in future be consulted 
and they would continue to be able to require the child to be returned to them 
instead. 

7.29 We recommend that a child of 16 or 17 should be able to discharge 
himself from care at any point, and to remain in care, against the wishes of his 
parents. This would be in line with their right to apply themselves to be 
admitted to care where the grounds are met. 

7.30 Shared care might be considered as ending once a parent resumed actual 
possession of the child. However, this may not be appropriate where a child 
returns home for, say, a brief weekend visit which is not a genuine interruption 
in the provision of care and it may be over-bureaucratic to book a child in and 
out. We therefore recommend that shared care should end with a simple 
procedure similar to that for admission. Further consideration should be given 
to the situation of parents who have children home at regular and frequent 
intervals, but we recommend brief visits home should not necessarily count as 
discharge from shared care. 

28 days' notice after 6 months 

7.31 Local authorities have a discretionary power to require 28 days’ notice 
before discharging a child who has been received into care for 6 months. The 
purpose is to allow time to prepare the child for a return home and to control 
the timing of such return for the most propitious opportunity. In a very small 
percentage of cases, the local authority uses this period to seek compulsory 
powers over the child where there are fears of risk or abuse to the child if he 
returns home. Research by Olive Stevenson has shown that the 28-day rule is 
sparingly and sensibly applied, and practitioners felt the time periods of 28 
days and 6 months were reasonable. Such a provision does however give an 
impression of increasing local authority control to the exclusion of parents and 
might deter some. 

7.32 We recommend that where a child has been in shared care for 6 months, 
local authorities should continue to be able to require up to 28 days’ notice, 
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but only for the purpose of a phased return home. In every other case where 
the local authority considers it necessary to retain a child, compulsory powers 
should be sought by court order. If the parent removes the child against the 
wishes of a local authority, and in breach of the requirements for notice, this 
should no longer be an offence but local authorities should have powers to 
recover the child. 

Time limits on shared care 

7.33 A number of organisations suggested that time limits should be placed 
on reception to care with a return home or review by a court if the child 
remained in care. The purpose would be to discourage a child drifting in care 
without adequate plans for his long-term future, including the possibility of a 
return home or a permanent alternative home. It would also reinforce the 
responsibility of parents for the care of their children or else give clearer 
responsibilities and powers to local authorities. 

7.34 We wholeheartedly support the aim of reducing drift, promoting 
long-term planning, and encouraging greater efforts to return children home 
where possible and appropriate. But we are concerned about the some of the 
present non-statutory indicative limits adopted by local authorities when these 
are too rigidly used and do not allow for the many exceptions in which a return 
home or a permanent or long-term family placement would not be in the best 
interests of the individual child. We therefore do not recommend the 
introduction of statutory or indicative time limits on the period of which a 
child should be able to remain in shared care. We look to the system of 
statutory administrative reviews to minimise drift and promote planning. 

Taking compulsory powers over a child in shared care 

7.35 Our proposals in Chapter 15 will allow for situations where parental 
powers are needed by local authorities for a child in shared care. We 
recommend that the present administrative procedures by which the local 
authority can assume parental rights should be discontinued. 
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8. Children committed to care by a 
court 



8.1 This chapter is chiefly concerned with the legal effects of a care order in 
care and criminal proceedings and of an order in family proceedings 
committing a child to care. The local authorities also have a series of detailed 
responsibilities to a child committed to care, mostly identical to those in 
relation to a child received into care. These are considered more fully in 
Chapter 9. 

Care orders in care proceedings 

8.2 A care order confers on a local authority the same “powers and duties 
with respect to a person in their care ... as his parent or guardian would have 
apart from the order”(section 10(2) of the 1980 Act). The only rights not given 
to a local authority relate to a child’s religion and consent to adoption. 

8.3 A local authority is therefore effectively the parent of a child committed 
to care and is invested with nearly all the powers and duties that being a parent 
requires. We recommend further consideration should be given to a revised 
term for “care order” which emphasises the parental responsibilities given to 
local authorities. Other possibilities include “parental responsibilities order”, 
“parental order” and “parental powers and duties order”. None of these, 
however, seems ideal and we would welcome views and other suggestions. 
“Custody order” in place of “care order” has unfortunate criminal 
connotations. 

8.4 Some of the “parental powers” have raised doubt or comment, notably 
those in respect of the child’s property, consent to marriage and change of 
name. 

8.5 So far as administering the child’s property is concerned, there is a great 
deal of confusion about what powers and duties a parent has under the general 
law and in our view the problem is essentially one of property law and beyond 
our competence to investigate. In practice few children in care have significant 
property interests and we understand the matter causes no difficulty. But we 
recommend rights of intestate succession should not pass to the local authority 
under a care order. 

8.6 As to consent to marriage, generally each parent’s consent is required. 
However, in the private law it is a general principle that the legal custodian’s 
consent is required in place of the parent’s. Although it might be argued that 
the same should be true in care cases, namely that the local authority’s consent 
should be necessary but not the parent’s, we recommend that provided that the 
courts continue to have a power to dispense with a parent’s consent, parents 
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should retain their power to give or withhold consent to marriage, although 
the authority’s consent should also be required. Only a court could dispense 
with the consent of either. 

8.7 As to the right to change a child’s name, there is no legal right to a name 
in English law though by rule of court a custodial parent in a matrimonial 
custody case may not change the name a child is known by without consent of 
the other parent or the leave of the court. We recommend a child’s name 
should only be changed with the consent of parents or by a court order. 

8.8 Some have also commented on the absence of a right to change a child’s 
religion. We doubt that any improvement in what is a sensitive matter can be 
made, and therefore recommend no change to the present statute which 
prohibits local authorities from causing the child to be brought up in any 
religious creed other than that in which he would have been brought up but for 
his committal to care. The child should however be free to determine his own 
religious beliefs as he grows older. The local authorities’ general duties with 
regard to religion, race and ethnic background are discussed in Chapter 9. 

8.9 We discussed in the previous chapter the need to involve the parents in 
the care of their child and believe that this applies equally to a child under a 
care order subject to the need to safeguard and promote the child’s welfare. 
We later recommend the extension of the duty to seek to return a child to his 
family to all children in care unless this is contrary to the child’s best interests, 
and it seems logical to recommend here that local authorities should inform 
and consult parents on the initial placement and subsequent changes, and 
inform them of the child’s address, except where to do so would risk serious 
harm to the child. 

8.10 It appears that the effect of a care order under section 10(2) is virtually 
the same as the granting of legal custody (as defined by section 86 of the 1975 
Act) and there is some advantage in making this clear, the main difference 
between the two being the powers and duties given to local authorities under 
Part III of the 1980 Act and other provisions (see Chapter 9) which do not 
apply to a custody order. Insofar as there are any other minor differences, we 
recommend harmonisation of the effects of the two orders. This will be 
studied further in the Law Commission’s review of the private law relating to 
children. 

8.11 The broad statement in section 10(2) of the 1980 Act that a care order 
confers on a local authority a parent’s “powers and duties” poses particular 
problems in how it should apply to older children. Although there is 
considerable doubt about precisely what powers and duties a parent has under 
the general law to control his child (a fact highlighted in Gillick v West 
Norfolk and Wisbech Health Authority [1984] 1 All ER 365) it has been widely 
accepted that once a child reaches the age of 16, for example, he is generally 
entitled as between himself and his parents to decide such things as where he 
will live, with whom he will mix and whether he wished to continue his 
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education or what, if any, employment he wishes to take up. That 
independence is, however, subject to the power to ward the child and seek 
directions about his upbringing throughout his minority (until the age of 18). 

8.12 Although we have found the question a difficult one in principle, we 
have concluded that subject to what we say below about a child’s ability to 
challenge certain local authority decisions, local authorities should retain full 
parental powers as long as the child is in compulsory care. The fact that the 
local authorities are under a statutory duty to retain the child in their care as 
long as the order is in force and to act in his interests (see section 10(1) and 
18(1) of the 1980 Act) convinces us that that was the intention of the Act. In 
addition, we are satisfied that it is the only practicable way of giving local 
authorities the necessary power to discharge their duties. The peculiar 
vulnei ability of many older children in care has also weighed with us, as has 
the high degree of uncertainty about what powers a parent has under the 
geneial law in lespect of an individual child at any particular age or stage of 
development. We therefore recommend that local authorities should retain full 
parental powers beyond a child’s 16th birthday until the child is 18 with the 
exception of existing express statutory provisions (eg consent to treatment). 

8.13 In our view, however, retaining full parental rights over an older child is 
only justifiable if the care system allows him an opportunity to put forward 
and have his wishes and f eelings taken into account in relation to any decision. 
This is provided for in section 18(1), and we later recommend that a child 
should be able to apply to a court about termination of access or unreasonable 
access and to apply for discharge. Information on a child’s legal rights should, 
we recommend, be given to a child in care once he reaches the age of 16, or on 
committal to care if already 16. 

8.14 A court can authorise the extension of a care order until the child 
reaches the age of 19, on the ground “that he is accommodated in a 
community home or a home provided by the Secretary of State and that by 
reason of his mental condition or behaviour it is in his interest or the public 
interest to continue to be so accommodated after he attains the age of 18” 
(section 21(1) of the 1969 Act). The child must be brought before the court. 
The origin of this power lies in the approved school order. It does not apply to 
children subject to a parental rights resolution. 

8.15 We make no comment on its use for a child committed to care as a result 
of an offence. But in relation to civil care cases we are concerned that such 
powers extend beyond 18 when a child can normally only be detained through 
criminal or mental health law. Voluntary arrangements can always be made 
for the child to stay in a community home without being in care. However, 
some children may be particularly disturbed and vulnerable and there may be 
merit in providing additional protection though we believe this should be 
aimed at the child’s welfare rather than the protection of others. But we are 
puzzled as to why extension is limited to one year only, and wonder if it would 
be more appropriate to invoke mental health legislation for a child over 18. On 
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balance we recommend that the power to extend a care order to age 19 be 
discontinued in relation to non-criminal cases. 

Care orders in criminal proceedings 

8.16 The effect of care orders in criminal proceedings is virtually the same as 
of care orders in care proceedings. The only difference in effect was 
introduced by section 22 of the Criminal Justice Act 1982. 

8.17 Children and young persons committed to care under section l(2)(f) or 
7(7) who re-offend, the offence being punishable with imprisonment in the 
case of a person over 21, may be made subject to a condition suspending for 
up to 6 months the power to allow them to be placed under the “charge and 
control” of a parent, guardian, relative or friend. Alternatively the court can 
make it a condition of the care order that only a specified parent, guardian, 
relative or friend may have charge and control. 

8.18 Another residential condition may be applied if the child re-offends 
while subject to a previously made condition. 

8.19 We recommend that the legal effects of care orders in criminal 
proceedings should remain as far as possible the same as those of care orders in 
care proceedings. 

Orders in family proceedings committing a child to care 

8.20 The effect of committals to care which may be made in wardship, 
matrimonial, guardianship, adoption, custodianship and domestic 
proceedings in magistrates’ courts is different in law from that of care orders 
in care proceedings. In the former cases although the child is committed to 
care until he is 18, there is no transfer of parental powers to a local authority. 
In committals made by the High Court and divorce county courts the court 
retains a power to make directions concerning the child’s welfare and his 
accommodation. In other cases the power to make strategic decisions 
concerning the child’s welfare rests solely with the parents, subject to the child 
being made a ward of court. Further, the enabling powers in the 1980 Act 
apply to the local authority differently according to the proceedings in which 
the committal is made. For example, local authorities are empowered to visit, 
advise and befriend a child who has been in care (section 29 of the 1980 Act) 
except when he was committed to care by a wardship court. Or again the duty 
to provide after-care (section 28) and the powers of recovery of children who 
abscond or are taken away or harboured do not apply to any child committed 
to care in family proceedings. 

8.21 The present provisions are in our view unnecessarily complicated and, 
by not vesting parental power in local authorities, both impede the making of 
strategic decisions and are a recipe for conflict with parents. From the point of 
view of the parents and the child the committal will usually be tantamount to a 
full care order since it is compulsory and may last until the child is 18. Further 
we believe that in practice the directional power of the court is rarely used 
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except perhaps to deal with questions of access. Since we recommend in 
Chapter 21 that any court which makes a committal to care, or before which 
the upbringing of a child who is in care is being considered, should be able to 
deal with questions of access, the additional directional powers in the family 
statutes will be largely superfluous. 

h.22 Therefore we recommend that the effect of committals to care in family 
proceedings, other than wardship, should be assimilated with those of a care 
order. We believe that wardship should remain a special case, since we cannot 
hope to have covered the whole range of circumstances which may arise and 
there should remain a residual possibility of committals to care with the court 
retaining a supervisory role. The jurisdiction to commit a child to care in 
section 7(2) of the Family Law Reform Act 1969 should remain, under which 
uie child remains a ward of court, important decisions require the court’s 
approval, and the court may make directions on a wide range of matters 
affecting the child’s welfare, and accommodation and maintenance. 
Consideration should be given to extending all the statutory powers which are 
currently in Part III of the 1980 Act, only some of which apply currently, to 
wardship committals. The powers of the High Court and divorce county 
courts to direct that a child be made a ward of court will enable flexibility to be 
retained where necessary in family proceedings commenced in those courts. 

8.23 The High Court’s inherent jurisdiction to commit a child to care if it is 
in his best interests to do so (see Re CB [1981] 1 WLR 379) creates particular 
problems because the local authority has no specific statutory authority in 
respect of such committals. Further the relationship of this inherent 
jurisdiction to section 7(2) is uncertain. In our view, given that section 7(2) is 
to be retained, the inherent committal power may only be necessary to make 
an interim care order, since section 7(2) does not permit such a disposal. It 
should be made clear that local authorities are in the same position for the 
duration of such an interim order as they are under a full committal to care 
under section 7(2). The Law Commission, in their review of the private law of 
children, will be considering further the range and effect of orders available to 
the wardship court. 
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9. Local authorities' responsibilities 
to all children in their care 



9. 1 The previous two chapters have considered the legal status of children, 
parents and local authorities when a child is admitted to shared care and when 
a child is committed to care by a court. This chapter considers in further detail 
local authorities’ responsibilities to any child in their care, by whatever route 
he entered, with the exception of respite care which was dealt with in Chapter 
6 . 

9.2 It could be argued that different responsibilities should apply to these 
different groups of children, reflecting the differing roles of parents and local 
authorities. However, on closer examination we believe that the present set of 
local authority responsibilities are generally equally relevant to children in 
shared care as to children committed to care and the only differences may be 
the manner in which those responsibilities are exercised. Where we believe that 
the powers and duties should be different, we acknowledge this in the text. 
This is similar to the position in private law where the duties of a person with 
actual possession of a child are the same as those of a person with a legal right 
to the child’s custody. 

The general duty of a local authority to a child in its care (the "welfare 
principle") 

9.3 Section 18 of the 1980 Act provides that: 

“(1) In reaching any decision relating to a child in their care, a local 
authority shall give first consideration to the need to safeguard and promote 
the welfare of the child throughout his childhood; and shall so far as 
practicable ascertain the wishes and feeling of the child regarding the 
decision and give due consideration to them, having regard to his age and 
understanding. 

(2) In providing for a child in their care a local authority shall make such 
use of facilities and services available for children in the care of their own 
parents as appears to the local authority reasonable in his case. 

(3) If it appears to the local authority that it is necessary, for the purpose of 
protecting members of the public, to exercise their powers in relation to a 
particular child in their care in a manner which may not be consistent with 
their duty in sub-section (1) above, the authority may, notwithstanding that 
duty, act in that manner.” 

9.4 For the reasons set out in Chapter 2, we recommend that the welfare 
principle should be retained in its present form, giving “first” rather than 
“first and paramount” consideration to the child’s welfare. None of the other 
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changes proposed appeared sufficiently valuable to be worth amending the 
existing wording which is well known to local authorities. 

9.5 If “first consideration” is adopted, it might be questioned whether there 
is a need for any express reference to the need to protect members of the 
public, given that this is possible without sub-section (3). However clarity in 
this area might be valuable. We recommend the retention of this sub-section, 
but the child’s interests should only be overridden where serious harm to 
members of the public could otherwise result. 

9.6 Many of those commenting favoured reintroducing the words “and to 
afford him opportunity for the proper development of his character and 
abilities” from the repealed section 12(1) of the Children Act 1948, and few 
disagreed. It appears that the reason it was dropped in the 1975 Act was that it 
was thought to duplicate the welfare principle for children in care which was 
derived from the Houghton Committee in relation to adoption decisions. But 
it is clear from the old section 12(1) that it does not relate to decisions as much 
as to the local authority’s general parental responsibility for the child, and the 
reference to the child’s “proper development” is more concrete than 
“welfare”. As such it provides one of the few definitions of a “good parent” 
and we recommend its reintroduction. 

Religious and cultural considerations 

9.7 Those commenting favoured the retention in some form of the religious 
considerations which appear in various parts of the legislation and their 
extension to any decision affecting a child, with the addition of racial and 
ethnic background. We support these principles and recommend that the local 
authority should give due consideration to the religious persuasions and racial 
and ethnic characteristics of a child in providing for his proper development 
and in taking any decision on a child in care. The child’s welfare should, 
however, be overriding, for example where a placement with a member of the 
child’s own race or religious background may not be available or may not be as 
desirable, taking into account all considerations, as another placement. 

Reviews 

9.8 Under section 27(4) of the 1969 Act the local authority have a duty to 
review the case of each child in their care once every 6 months. The Secretary 
of State has a power to make regulations on reviews (section 20(2) of the 1980 
Act) which has not yet been exercised. DHSS has recently issued a consultation 
document on the form of any such regulations and the guidance which might 
accompany them. No change to primary legislation was envisaged but the 
consultation document did canvass an additional requirement for a review to 
be conducted within 4 weeks of admission to care. This has found general 
support, with some proposing a shorter period. 

9.9 We discussed in Chapter 2 the issue of review by a court. We 
recommended in that chapter that improvements to the system of 
administrative reviews would be preferable to any extension of the court’s 
powers. DHSS will be considering the various points made to the working 
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party together with comments received on the consultation document on 
administrative reviews. 

Disputes and complaints 

9.10 A number of representations were made to us on the need for an 
effective and objective means for handling complaints and resolving disputes. 
Some suggested these should be handled by the court in certain cases. 

9.11 Every local authority should have a procedure for handling complaints 
and resolving disputes on the way it carries out its responsibilities for 
particular children. In the first place this will amount to reconsideration by 
social services management. If this does not resolve the complaint, a further 
channel for challenging decisions or actions should be provided. 

9.12 Different authorities will have different ways of providing such a 
channel and we do not recommend that any particular procedure should be 
laid down by statute. But we recommend all authorities should meet this need 
in one way or another. This should be a standing procedure rather than ad hoc 
arrangements, and known and accessible both to parents and children. 
Sometimes the Social Services Committee of the local authority will act as a 
forum, sometimes a special panel set up for the purpose by the local authority. 
Whatever arrangements are made, we would emphasise the importance of 
involving a person or persons independent of the local authority to satisfy the 
concern that a decision or action may not be reviewed with a sufficient degree 
of independence. 

Requirement on care-givers and supervision 

9.13 Section 21 of the 1980 Act provides for ways in which the local 
authority can accommodate a child. Secondary legislation contains 
considerable and detailed requirements governing care-givers and covering the 
duties and powers of the supervisory agency, whether the local authority or the 
Secretary of State. For example, regulations exist to cover boarding-out and 
the conduct of local authority and voluntary homes; powers exist to make 
regulations on private children’s homes and on educational establishments 
providing residential care throughout the year. The detailed requirements 
governing care-givers and the supervising authority therefore vary according 
to the placement and do not cover every range of circumstances. There are 
none for children home on trial or in other accommodation, such as hostels. 

9.14 Work is currently in progress to introduce revised regulations in relation 
to local authority and voluntary homes, and new regulations in relation to 
private homes for children and the “care” component of residential 
educational homes. The aim is as far as possible to make these provisions 
consistent. The boarding-out regulations are also currently being revised. 

9.15 These pieces of secondary legislation are beyond the remit of the 
working party, but we recommend a broad power to make regulations 
prescribing the manner in which local authorities should exercise their 
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responsibilities to children in their care, irrespective of the particular 
placement and including children placed “home on trial”. Issues that might be 
covered in regulation include duties to visit any child in care at regular 
intervals; the provision of “independent visitors” along the lines of section 11 
of the 1980 Act; and the circumstances in which local authorities can remove a 
child in their care who is at risk in a placement without seeking an order giving 
emergency protection. 

9.16 Various powers of inspection exist, which are exercised either by the 
Secretary of State or by the local authority or both. These generally apply to 
particular homes. We recommend that the Secretary of State should be given a 
general power, normally to be exercised through his Social Services 
Inspectorate, to inspect any aspects of local authority social services for 
children, including any records and documents - this should extend beyond 
children in their care to cover services to children under the broad supportive 
power which we recommended in Chapter 5. 

Emigration 

9.17 Section 24 of the 1980 Act provides that local authorities may with the 
consent of the Secretary of State procure or assist in procuring the emigration 
of any child in their care, and lays down the grounds and procedures that must 
be followed. The parent appears only to be given a right to be consulted 
although under the general law a parent has the right to object to a child being 
taken abroad and under the 1980 Act can discharge a child received into care 
either immediately or on 28 days’ notice. 

9.18 About 1 0 to 20 cases come to the attention of the Secretary of State each 
year, generally involving children living with foster parents who obtain 
employment overseas. These cases frequently have to be dealt with at short 
notice because of their imminent departure. 

9.19 We recommend that the present procedure for requiring the Secretary 
of State’s consent should be discontinued. Emigration should only take place 
with the consent of both parents or by the leave of the court. 

Miscellaneous powers 

9.20 Section 23 gives local authorities the power to guarantee deeds of 
apprenticeship or articles of clerkship entered into by a child received into 
care. We recommend that this should be extended to all children cared for by 
the local authority. 

9.21 Section 25 gives power to arrange burial or cremation for a child who 
dies in care and to recover the expense from the parent, deducting any 
amounts received by way of death grant. The power to recover the expense is 
discretionary and not mandatory, and it could seem wrong to inflict parents in 
this way although some would actively wish to take responsibility for their 
child’s burial in such circumstances. If the power to recover remains, the need 
to deduct death grant will need to be reconsidered in the light of changes 
suggested by the Social Security Review . 
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9.22 Section 26 provides that: 

“a local authority may make payments to any parent or guardian, of, or 
other person connected with, a child in their care in respect of travelling, 
subsistence or other expenses incurred by the parent, guardian or other 
person in visiting the child or attending the funeral, if it appears to the 
authority that, the parent, guardian or other person would not otherwise be 
able to visit the child or attend the funeral without undue hardship and that 
the circumstances warrant the making of the payments”. 

This is not limited to travelling expenses but can be used to meet all reasonable 
costs associated with visiting. We recommend that this section should be 
retained and extended to include the payment of expenses of a child wishing to 
visit his parent or guardian or other person. It also seems sensible to remove 
the power relating to burials into section 25. 



Working to return a child in care to his or her family 

9.Z.3 At present, the legislation treats differently children received into care 
and those subject to care orders. Section 2(3) of the 1980 Act specifically 
imposes a duty on local authorities regarding children received into care; 

the local authority shall, in all cases where it appears to them consistent 
with the welfare of the child so to do, endeavour to ensure that the care of 
the child is taken over either: 

a. by a parent or guardian of his, or 

b. by a relative or friend of his, being, where possible, a person of the 
bame religious persuasion as the child or who gives an undertaking that 
the child wili be brought up in that religious persuasion”. 



'*24 far as children subject to care orders are concerned, local authorities 
have a duty to consider, in the course of the statutory 6 month review, whether 
to make an application for the discharge of the order. This does not apply in 
relation to children committed to care in family proceedings or to rescission of 
a parental rights resolution. The provisions relating to reviews are at present 
under consideration by DHSS. 



9.25 In addition, section 1 of the 1980 Act requires local authorities more 
generally to seek to diminish the need to keep children in care. 



9^6 The Select Committee concluded that the extension of section 2(3) to all 

care^tn 7 h Care f mig r t be eff ? ctive in ira P r °™g efforts to return children in 
care to their families, and an overall duty was supported by many 

rganisations commenting on our discussion papers. An overall duty on these 

ente S red PP ymg ^ I™ 1611 in Care regardless of the legal route by which they 
entered care and subject to proper safeguards for the child’s welfare is 

a ractive from the point of view of simplifying and clarifying the law and also 
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d ^*L SUpported by many organisations. Although it might be 
thought that different considerations apply to children according to their legal 
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status, in practice legal status does not necessarily correspond with the 
likelihood or appropriateness of return. However safeguards are needed to 
protect children where a return home would be inappropriate, if not 
disastrous. 

9.27 The overall duty we are proposing would be based on section 2(3) 
subject to some rephrasing to provide for the duty to apply unless this were 
contrary to the child’s best interests. The presumption in section 2(3) that 
efforts should first be directed towards reuniting the child with his or her 
parents ought to remain, but the reference to religious persuasion in section 
2(3)(b) might become redundant as a result of the changes recommended in 
paragraph 9.7. We recommend that the local authorities should seek to return 
any child in their care to the care of a parent or guardian or, failing this, a 
relative or friend, unless this is contrary to the child’s best interests. In the 
latter two cases the parents should be informed and consulted. 

Children who abscond or are unlawfully taken away or detained 
Criminal offences 

9.28 There are several offences in Part II of the 1980 Act connected with 
harbouring a child who is in care, removing him or assisting him to run away. 
The present law is complicated and applies only to certain children in care and, 
even then, differently amongst them. Further, taking or detaining a child may 
incur criminal liability under the Child Abduction Act 1984, the Sexual 
Offences Act 1956, and the common law offence of kidnapping. 

9.29 It has been suggested to us that the offences in the 1980 Act are 
superfluous since the introduction of the Child Abduction Act 1984. However, 
in our view that latter statute is insufficient to cater for children in care since it 
is limited to those under 16, has restricted application to parents, does not 
cover incitement of a child to run away and unlike the 1980 Act permits a 
defence that the abduction was with reasonable excuse. 

9.30 In our view there should be a single offence which applies to all children 
in care. This offence should consist of: 

a. taking the child, or 

b. assisting, inducing or inciting him to run away, or 

c. detaining or harbouring him 

without lawful authority. It should apply to children accommodated by the 
local authority and to children “home on trial”. 

9.3 1 Parents should not be liable for this offence if the child is in shared care, 
including when the child has been in care for 6 months and local authorities 
require up to 28 days’ notice to be given of reclaiming him. “Parent” for this 
purpose should include any person with the right to discharge the child from 
shared care. 

9.32 The Secretary of State should have power by order to exempt particular 
organisations or categories of organisations, in certain cases, from liability for 
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the offence. The aim of this recommendation is to allow these agencies to look 
after children who run away, without necessarily falling foul of the criminal 
law. 

Recovery of the child 

9.33 The present provisions in Part II of the 1980 Act for recovery of 
children who abscond or are illegally taken or detained consist of a power to 
arrest the child without a warrant and for a justice to issue a summons to a 
person to produce the child and a search warrant. These powers apply only to 
certain categories of children in care and within those categories they differ in 
availability. 

9.34 We recommend that there be a single provision covering all children in 
care who have been unlawfully removed, detained or have run away. The court 
which made the committal to care or a single justice should have power to 
order the person who has unlawfully removed or is unlawfully detaining the 
child or is accommodating a child who has run away, to return him to the local 
authority. 

9.35 Further, if there are reasonable grounds to believe that a person is 
intending to remove a child without lawful authority, the court or a justice 
should be able to direct that he should not do so. This preventive order will be 
available in respect of custodianship applications from December 1 1985 
(section 42(2) of the 1975 Act). 

9.36 There should also be a power to make an order permitting an officer of 
the court, a constable or a social worker to enter any premises where there are 
reasonable grounds to believe that the child is, by force if necessary, to search 
for, apprehend and retain him. This power should be exercisable where the 
court is satisfied that a child in care has been unlawfully taken or detained or 
has run away. Consideration should be given to permitting this order to be 
executed by a police officer or a social worker in any part of the United 
Kingdom. 

9.37 The court of justice should have the power, when it is satisfied that a 
child has been unlawfully taken away or detained or has run away, to order 
tiiac any person whom it has reasonable cause to believe may have relevant 
information concerning the child’s whereabouts to disclose it to the court. As 
we recommend in Chapter 17, and for the reasons given there, where a person 
is compelled to answer questions by a civil court his answers should not be 
admissible against him in criminal proceedings except for perjury. 

9.38 As for the power to arrest the child without a warrant, we recommend 
that it should no longer be applicable to children committed to care in civil 
proceedings. If the child’s health or well-being is at risk an emergency 
protection order could be obtained to safeguard the child by regaining his 
possession and taking him to a place of protection. 
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10. Leaving care 



10. 1 When they leave care, children and young people may face any one of a 
number of situations. They may remain with or return to their families; remain 
with foster parents; remain in a community home; move to transitional 
arrangements such as supported housing; or move to fully independent living. 
Handicapped young people will have particular needs to bring about their 
reintegration to family and community following a period of care. It is 
impossible to say with any accuracy how many children and young people fall 
into each category but about 40 per cent of those leaving care are over 16 and 
just under 9,000 of the 46,000 who left care in 1981/82 did so because they had 
reached the maximum age for staying in care. Clearly, many young people 
have to face the difficult task of adjusting to independent living. 

Legal provisions 

10.2 Section 27 of the 1980 Act gives local authorities the power to make 
contributions towards the cost of accommodation and maintenance and the 
power to help meet education or training expenses of certain categories of 
young people who have left care. Section 28 imposes the duty to advise and 
befriend certain young people who have left “voluntary” care under section 2 
unless local authorities are satisfied that the welfare of the young person does 
not require it. Section 29 gives local authorities the power to arrange for 
certain young people who have left care to be visited, advised and befriended, 
and in exceptional circumstances to be given financial assistance, if so 
requested by the young person. Section 69 imposes on local authorities the 
duty to advise and befriend certain young people who have left the care of a 
voluntary organisation, unless they are satisfied that the welfare of the child 
does not require it: alternatively local authorities may arrange for the 
voluntary organisation to provide the advice and befriending. Section 1, while 
not specifically referring to children who have left care, requires local 
authorities to provide advice, guidance and assistance to diminish the need for 
care. Section 72 allows local authorities to accommodate in a community 
home certain young people who may include those who have left care. 

10.3 Some of these provisions are in effect aiming at family support, some at 
helping young people to live independently. Some relate to all children who 
have been in care, some only to those who have been received into care. Some 
refer to children of any age, some only to young people between certain ages. 
Those that do have age limits are not consistent with each other. Some have 
provisions relating to the transmission of information concerning the young 
people from one local authority to another, some do not. Some are dependent 
on the young person requesting assistance, some on his or her welfare. Some 
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specify a form of assistance, others do not. To some extent the provisions also 
overlap with each other. Clearly some rationalisation and clarification is 
needed of what was described by the Select Committee as the “weak and 
confused state of the law”. 

10.4 The aims of improved provisions should be to encourage local 
authorities to prepare children and young people for leaving care and support 
them afterwards where this is appropriate. Local authorities’ responsibilities 
will differ according to whether or not the child is returning to a family and the 
age of the child. 

Preparation for leaving care 

10.5 Returning to a family or moving on to independent life can be traumatic 
and needs careful preparation. The complex needs of physically disabled 
children, for instance, require careful assessment and planning if they are to 
make a successful transition. The foundations for leaving care rest, however, 
on the quality of the young person’s experience throughout his or her stay in 
care and on the effectiveness of reviews. There is a danger in believing that 
preparation for leaving care is some specially devised programme to be applied 
only when a young person is appraoching the end of his or her stay in care. 
Local authorities should therefore be given a new duty to advise and assist 
children and young people in their care so as to promote their welfare when 
they leave care. 

Family support 

10.6 Where a child returns to or remains with his family after leaving care the 
sort of support he or his family may need would seem to be covered by an 
expanded section 1 which aimed to promote the care and upbringing of 
children within their families (see Chapter 5). 

Independent living 

10.7 l:oung people who leave care without an effective natural parent are 
particularly vulnerable and may well need help in the transition to independent 
living particularly in regard to accommodation, employment and budgeting. 
The evidence of the National Association of Young People in Care to the 
Select committee highlighted the fears and worries that these young people 
can have. Local authorities will have taken on an almost parental 
responsibility towards them and should be encouraged to provide for them the 
kind of help and advice parents normally give to their child when he leaves 
home. These young people may well have few other people to turn to. Most of 
those commenting on the discussion papers favoured a provision on the lines 
recommended by the Select Committee — a duty to prepare young people for 
leaving care and support them thereafter in the manner of a good parent. The 
first part might be specifically extended to a child who returns home to his 
family, but not the second. 

10.8 We favour an alternative approach for subsequent help. Local 
authorities should have a revised power which enables them to promote the 
welfare of persons in their area who are no longer in care, through the 
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provision of advice or assistance which may continue to include cash in 
exceptional circumstances. This would be regardless of their former legal 
status. In addition local authorities should have a duty to advise and befriend 
those in their area who leave care after leaving school provided that their 
welfare requires it and they request it, up to the age of 21. This would allow 
local authorities to give help where it is needed and resources allow it, while 
requiring the provision of support in specific circumstances. Such support, 
including the areas later referred to, and the duty to advise and befriend is 
more specific than acting as a “good parent”. A combination of powers and 
duties was the option favoured by some of those commenting on the 
discussion papers. The above proposals would rationalise the present variety 
of age limits, remove the present technical restraints regarding the former legal 
status of the young people while they were in care, and meet the concern of 
some that the present law does not allow local authorities to spend money in 
some circumstances where it is needed. 

Specific areas of assistance 

10.9 Many of those commenting on the discussion papers felt that legislation 
should refer to specific areas of assistance such as accommodation, 
employment and cash assistance. The special needs of handicapped children 
could also be referred to specifically in legislation. The Select Committee 
recommended that in redrafted sections 27 to 29, local authorities should be 
able to make grants or loans towards improving the employment prospects of 
those leaving care. At present of course, under section 27 they can make such 
grants in certain circumstances and, under section 29, they can give assistance 
in cash in exceptional circumstances. We have already recommended that the 
present local authority power to give cash assistance in exceptional 
circumstances be extended to all those leaving care. In order to point to the 
importance of some areas of help, we recommend that local authorities should 
have a revised power to make contributions, including loans, to the cost of the 
accommodation and maintenance of those who are in or have left care who are 
employed or being educated or being trained or who are seeking employment, 
education or training. They should also have a revised power to make grants or 
loans to enable those who are in or have left care to meet expenses connected 
with receiving suitable education or training. 

Young people who move when or after leaving care 

10.10 We recommend the retention of sections 28(2) and (3) of the 1980 Act 
which oblige local authorities to let each other know when a young person, 
who is leaving care or who has left care, proposes to move from the one local 
authority to the other. Some have wondered whether such an exchange of 
information was necessary or appropriate unless the child was on the “at risk” 
register. They pointed to the awkward and embarrassing situations that could 
arise where social workers were obliged to intervene in the life of a young 
person who might prefer the help of someone of his or her own age or of 
someone unconnected with a Social Services Department. It could be argued 
that a child would need to give consent to the transfer of this information. If 
however the obligation to transfer information was restricted to the 
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circumstances described in sections 28(2) and (3) there would seem to be little 
reason to object. Since many young people leaving care do move around, it 
would be important for at least that amount of information to be transferred if 
the dangers of isolation for them were not to be increased. Subsequent action 
by local authorities receiving such information would of course be dependent 
on the request or consent of the young person concerned. 
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11. Other children in need living away 
from home 



11.1 The responsibilities described in Chapters 4 to 10 relate to children for 
whom help is provided, directly or indirectly, by social services departments. 
But other agencies can play a considerable role, particularly in caring for 
children away from home who are the focus of this chapter together with 
children for whom private arrangements have been made for their care by their 
parents. 

Children cared for by voluntary organisations 

11.2 A voluntary organisation is defined by section 87(1) of the 1980 Act as a 
body excluding a public or local authority, “the activities of which are carried 
on otherwise than for profit 1 ”. A child is considered to be “in care of a 
voluntary organisation’ ’ if the organisation has actual custody (ie possession) 
of him, or having had actual custody transfer that custody to an individual 
who does not have legal custody of him, eg through boarding the child out 
with foster parents. This definition attracts a range of powers and duties set 
out in Part VI of the 1980 Act. 

11.3 There are two sets of circumstances which could amount to a child 
coming into the care of a voluntary organisation: first, a child in the care of a 
local authority is placed by them with a voluntary organisation; secondly, a 
child can be placed directly by the parent with a voluntary organisation while 
not being legally “in care” of the local authority. In 1982 there were 5,811 
children in the care of voluntary organisations, and 86 per cent of these 
children were legally in the care of local authorities. Thus only a small 
proportion of children are being cared for by voluntary organisations as a 
result of a private placement. 

11.4 Where the child is legally in the care of a local authority but placed with 
a voluntary organisation, responsibility for supervising the care should be 
taken by the local authority who will continue to have the detailed 
responsibilities set out in earlier Chapters. 

11.5 Our concern in this section is with children placed privately by parents. 
Voluntary organisations are governed by the “welfare principle” in caring for 
a child; the parent must give 28 days’ notice of his intention to take the child 
back if the child has been in the care of a voluntary organisation for six 
months; the voluntary organisation can place a child with foster parents but 
must undertake its supervisory duties in the same way as local authorities. 

11.6 We recommend that voluntary organisations should have the same 
powers and duties in relation to these children as local authorities to children 
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in shared care. Exceptions would be the duty to receive a child into care; the 
power to override the child’s interests for the propose of protecting members 
of the public from serious harm; and the power to place a child in secure 
accommodation. Voluntary organisations would thus have a duty to keep a 
child in their care as long as his welfare requires it unless requested to return 
the child; to work to return the child to a parent, guardian, relative or friend; 
to review the child’s care at regular intervals; to inform and consult parents 
along the lines in paragraph 7.23; to prepare a child for independence and 
advise and befriend him thereafter. 

11.7 Voluntary organisations should also be required to notify local 
authorities when such a child is admitted to their care. 

Children in health establishments 

11.8 Guidance was issued by DHSS in 1978 on the maintenance of family 
links for children in hospital (see HC(78)28/LAC(78)16). Health and local 
authorities were asked to take an early opportunity of jointly reviewing the 
needs of children who had been in hospital for more than 3 months and to 
review the situation regularly at intervals of not more than 6 months 
thereafter; more frequent reviews would be desirable for some children and 
should be carried out wherever resources permitted. A senior member of the 
hospital team, eg a senior nurse, should be designated to report to the hospital 
social work team cases in which family links have become weak or 
non-existent, and all such cases would be the subject of further assessment 
involving health service and social services staff. Follow-up action should be 
undertaken by a social worker who would need to forge links for the child’s 
relatives and friends and with the primary health care team. In cases where 
restoration of links may not be possible or even desirable, reception into care 
should be considered; and where the lack of family links rather than medical 
need is the main reason for a child remaining in hospital, the possibilities of 
moving him to a more suitable environment should be carefully explored. 

11.9 Much concern about children, especially handicapped children, in 
health settings was expressed by commenters. Review of such children was said 
to be patchy. Social work involvement in hospitals should promote the flow of 
information between health and local authorities about cases of concern, but 
we recommend a statutory requirement that the local authorities should be 
informed by the agency where a child has spent three months in an NHS or 
private health establishment, either continually or as a cumulative period of 
three months in any twelve. Local authorities should be under a duty to satisfy 
themselves of the child’s welfare, and to consider the most appropriate form 
of help, including admission to care. We recommended earlier that local 
authorities should have a duty to receive children to care where they had been 
cared for by another agency for one year or more and had no contact with 
their parents or guardian, provided the other grounds set out in paragraphs 7.7 
and 7.8 were met. Local authorities would have a power to admit a child to 
shared care in other circumstances where appropriate. Admission to shared 
care need not necessarily mean a change of placement but should result in 
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closer supervision and efforts to reunite the child and family where 
appropriate. 

Children in educational establishments 

11.10 In 1982 some 28,000 children were placed by local education 
authorities in local authority, voluntary or private residentail special schools. 
These placements are made on the basis of special educational need due, for 
example, to handicap (mental, physical or sensory) or disorder 
(communication or emotional/behavioural) or learning difficulty, and 
children would have the protection afforded by the statement of their special 
educational needs made under section 7 of the Education Act 1981. Some 
children come from disturbed family backgrounds, and it is thought that 
around 3,000 such children are in care. In addition, about 8,300 children are 
placed in publicly provided boarding schools other than these special schools. 
Finally, any school which provides care in the holidays may be subject to the 
private fostering legislation outside term-time. Concern was expressed about 
the lack of social services involvement in some of these cases, particularly for 
children in residential special schools. 

11.11 We recommend that DES and DHSS give further consideration to 
social services responsiblities for children away from home placed by local 
education authorities. The provisions relating to admission to shared care 
described in paragraph 11.9 are also relevant here. 

Children for whom private arrangements have been made by their 
parents 

11.12 Parents can make their own arrangements for the care of their child. In 
certain circumstances these arrangements may be made subject to the 
provisions of the Foster Children Act 1980, when they become known as 
“private fostering”. “Private fostering” generally applies to placements with 
private individuals for longer than a certain period, or in a private children’s 
home. Although privately arranged, local authorities may play some part in 
assisting the parents to find a suitable placement and they have a responsibility 
to satisfy themselves of the child’s well-being (section 3) amongst other powers 
and duties. We do not think it appropriate for us to recommend any changes 
to private fostering legislation in this review. 
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Part III: Emergency and care 
proceedings 

12. Identification and investigation of 
cases and the initiation of proceedings 



Identification 

12.1 The existing law neither confers a positive right nor imposes a positive 
duty on any person or body to report cases of suspected child abuse or neglect. 

12.2 So far as a right to report such cases is concerned, anybody is free to 
pass information to responsible organisations such as local authorities, the 
police or the NSPCC. Although in Scotland that freedom appears in legislative 
form in section 37(1) of the Social Work (Scotland) Act 1968 we see little 
purpose in such a provision here. That does not mean that we do not recognise 
the advantages of providing information through such things as training and 
publicity which encourage both ordinary citizens and professionals involved 
with children to be alert to suspected child abuse, clearly identifies to whom 
and where in their area they may report such cases, and makes it clear that 
information received will be treated in confidence. 

12.3 We have considered the merits of introducing a mandatory reporting 
law which would bind certain professional groups such as doctors and 
teachers. Such laws have been introduced in the United States of America and 
there is some evidence that they have increased the number of cases reported. 
Although we can see that such a change might enable some doctors, for 
example, to overcome any reticence to report information confidentially 
received from patients, we doubt the need for such a law in England and Wales 
given the overall structure of health and social services care here. Much must 
depend on local circumstances. Unlike the United States, for example, where 
most doctors are consulted privately, there is unlikely to be a financial 
disincentive to doctors reporting suspected abuse here where most patients do 
not pay directly for their medical care. Most other professionals who might be 
covered by a mandatory reporting law are also publicly employed, for example 
teachers, health visitors and nurses, and are imbued by their training, tradition 
and the character of their work with a strong emphasis on the “welfare” of 
children and their families. 

12.4 We have concluded that given the circumstances in England and Wales 
there is no demonstrable need for a mandatory reporting law. What is more, 
providing one might, in our opinion, be counter-productive and increase the 
risks to children overall, first by weakening the individual professional's sense 
of personal responsibility and secondly, in casting the shadow of near 
automatic reporting over their work, by raising barriers between clients and 
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their professional advisers and even between professionals concerned in the 
same case. One consequence might well be to set back the advances made over 
the years in encouraging inter-disciplinary communication and co-operation 
between all those involved in the health and welfare of families and their 
children. Accordingly, we recommend that any proposal for a compulsory 
reporting law should be rejected. 

Investigation 

12.5 Local authorities which receive information suggesting that there are 
grounds for bringing care proceedings are under a duty to enquire into the case 
unless satisfied that it is unnecessary (section 2(1) of the 1969 Act). We have 
considered whether that duty might be broadened in two ways. 

12.6 First, it has been suggested that the duty should arise where local 
authorities receive information suggesting that non-compulsory care or other 
measures of social support or help might appropriately be offered to a family. 
There is no evidence that local authorities in such cases do not already follow 
up referrals to see what, if any, services or help a family may need and we are 
concerned that broadening the duty to that extent would dilute it to the 
detriment of cases of serious abuse or neglect. 

12.7 Secondly, it has been suggested that the reference to “grounds for 
bringing care proceedings” is too technical and limited at what is a preliminary 
stage. In our view, whenever it is suspected that a child is suffering harm, or is 
likely to do so, local authorities should investigate. In practice, if the 
“grounds” we propose in Chapter 15 were adopted the difference between 
that policy aim and the effect of the present law would be very fine. 
Nevertheless, we recommend that the law be amended to refer to harm to the 
child rather than to the grounds for proceedings. 

12.8 We have also given some thought to the clause which relieves local 
authorities of the duty to make enquiries if satisfied that enquiries are 
unnecessary. The purpose, no doubt, is to prevent enquiries having to be made 
where the case and the information is already known to the local authority and 
they are dealing or have already dealt with it. However, it is important that 
authorities always give some consideration to a referral and make a decision 
on it. Hence, we recommend that the duty be defined positively to require that 
in every case such enquiries be made as are necessary to enable the local 
authority to decide what action, if any, is required. 

Initiation 

12.9 As the law stands, depending on the circumstances of the case, care 
proceedings may be initiated by local authorities, local education authorities, 
the police and the NSPCC (the only organisation so authorised by order of the 
Secretary of State under section 1(6) of the 1969 Act). 

12.10 So far as local authorities are concerned, they have a power to 
commence proceedings where they reasonably believe grounds lor an order in 
care proceedings exist (section 1(1) of the 1969 Act). In addition, they are 
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under a duty to bring proceedings where it appears to them that there are 
grounds for bringing care proceedings, although that duty does not arise if the 
local authority are satisfied that it would be in neither the child’s nor the 
public’s interest (section 2(2)). 

12.11 Local education authorities are treated as local authorities where the 
education ground in section 1(2) of the Act is relied on. Further, under section 
40(2) of the Education Act 1944 they are under a duty to consider bringing care 
proceedings instead of, or in addition to, a prosecution of the parents for 
failure to comply with that Act. If parents are prosecuted, the courts have 
power under section 40(3) of that Act to order local education authorities to 
bring care proceedings. 

12. 12 As to the NSPCC, they have a power to bring proceedings where they 
reasonably believe that there are grounds for making an order in care 
proceedings (section 1(1)) save that they may not rely on the offence condition 
(section 3(2)). As to the police, they have the same power except that they may 
rely on the offence condition. If someone other than the local authority brings 
proceedings, notice of the proceedings must be given to the local authority into 
whose care the child would pass if a care order was made. 

12.13 Parents have no power to begin proceedings but may request the local 
authority to do so and if they refuse may seek a court order requiring the 
authority to bring such proceedings (section 3 of the 1963 Act). The section is 
ambiguous, however, in that it is not clear whether the parents can exercise 
their right only when the child is alleged to be beyond their control or whether 
they can seek to compel local authorities where other grounds exist. 

12.14 Given that background of overlapping and concurrent powers and 
duties we have considered whether the right to initiate care proceedings should 
be limited to local authority social services departments. 

12.15 In general we see good reasons why care proceedings should usually, if 
not always, be brought by local authority social services departments. As any 
obligations under a care or supervision order will fall on those authorities they 
seem to us the most natural applicant for such orders. Indeed, given their wide 
powers to provide other social services and help to parents and children, and 
specifically to prevent care becoming necessary (section 1 of the 1980 Act) they 
alone may often be in a position to judge when compulsory intervention is the 
best or only feasible way forward. 

12.16 Weight is lent to the argument by the fact that the question whether to 
make an order and, if so, what order to make may depend to a significant 
degree on the resources and facilities which the social services department are 
willing to make available if an order is made, and on what their long term 
plans for the child are. Our proposals in respect of procedure and the grounds 

.for an order would highlight those factors and it is difficult to see how 
proceedings could be brought without the agreement and co-operation of 
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social services departments. Given that agreement and co-operation, it is 
difficult to see why others should, in general, need an independent right to 
start proceedings. 

12.17 We also see some advantage in ensuring from the outset of what may 
become a long history of compulsory intervention that the social services 
department are in the lead and firmly identified by themselves and others as 
having the primary responsibility for the child. 

12.18 It may nonetheless be important for bodies such as local education 
authorities, the police or the NSPCC to take part in the proceedings and under 
our proposals they would be able to do so, to the extent in an appropriate case 
of being made a party (see Chapter 14), even if they had not initiated the 
proceedings. 

12.19 Finally, if care proceedings in future are to cover children already in 
the care of local authorities under what is now section 2 of the 1980 Act we 
doubt that it would be appropriate to allow another body to bring proceedings 
for compulsory intervention in respect of those children. 

12.20 Bearing in mind what has been said above, we consider that the case 
for allowing the police to continue to bring care proceedings cannot be 
sustained. In future, where a child commits an offence it should be a matter 
for the police or the Crown prosecution service to decide whether to prosecute 
or to approach the local authority and ask them to bring care proceedings. 
Without co-operation between the police and local authorities the present law 
would be unworkable and we see no reason why that co-operation should not 
continue. We would add that with the disappearance of the offence condition 
it would, in any event, be questionable whether the police would remain an 
appropriate initiating body. However, under our proposals the police would 
continue to have power in an emergency to detain a child in a place of safety. 

12.21 As to local education authorities, we recognise the need for them to 
have adequate powers in seeking to enforce the Education Act 1944 and, in 
particular, the attendance of children at school. However, we consider that 
where education problems (alone or together with other factors) are likely to 
harm the child’s overall health, development or well-being, and that taking all 
the aspects of his circumstances into account it is in his individual best interests 
to make an order, and in particular a care order, local authority social services 
departments for the reasons explained above are the appropriate applicants for 
an order. 

12.22 We recommend, however, that consideration be given to allowing local 
education authorities to apply in separate proceedings for a supervision order 
binding on the parent or the child to achieve the limited purpose of ensuring 
that the child attends school. Usually the education welfare officer would be 
the most appropriate supervisor. The ground for such an order would not be 
the harm-based care grounds, as these would in our view be inappropriate and 
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over-complex where all that is sought is compliance with the 1944 Act. Rather, 
the courts should be able to make such an order where satisfied that parents 
have either not complied with a school attendance order and registered a child 
at a school contrary to section 37 of the Act, or have failed to secure the child’s 
regular attendance at the school where he is registered, in circumstances which 
would amount to an offence under section 39 of the Act. In such cases it 
should not be necessary to prosecute the parents before an education 
supervision order was granted, although on conviction such an order should be 
an alternative to a sentence or available in addition to it. It would follow that 
the court’s power to order that care proceedings be brought would no longer 
be necessary or appropriate. 

12.23 We would emphasise, however, that we would hope to see continuing 
co-operation between education departments and social services departments 
and that where educational problems were part of a wider risk to the child’s 
immediate or long term welfare, the result would continue to be care 
proceedings if they appeared more appropriate than the limited supervision 
proceedings which we have proposed. 

12.24 As regards the NSPCC, we recognise that their primary purpose is to 
protect children and that in some places or cases they may carry the main 
burden of investigation and perhaps initiating action in respect of suspected 
child abuse. Although we consider that the arguments for putting local 
authorities in the lead are generally very persuasive we can see that it would 
sometimes not be in the child’s interests if, for example, the local authority 
were to have to take over a case at some stage between an investigation by the 
NSPCC and the commencement of proceedings. 

12.25 Having recognised the case for the NSPCC to continue to have power 
to initiate proceedings, we would emphasise that we think that there would 
only be rare circumstances where it would be appropriate and, indeed, we have 
noted that they bring care proceedings in only about 120 cases a year. Where 
they do so in the future we consider that they should be under an obligation 
not merely to notify local authorities as at present, but also to consult them 
generally about the case and, in particular, about whether proceedings should 
be brought and who should take the lead. In addition, where the NSPCC is the 
initiator local authorities should as a matter of course be joined as a party. 
Finally, as we mentioned in paragraph 12.19 we think that it would be 
inappropriate for anyone other than local social services authorities to have 
power to initiate proceedings in respect of children already in care under what 
is now section 2 of the 1980 Act and accordingly we recommend that the 
legislation should make it clear that only the authority in whose care the child 
is may do so. 

12.26 We have considered the need to retain the parents’ right under section 
3 of the 1963 Act to seek to compel local authorities to bring proceedings. We 
see no reason either to expand or cut down section 3. It will be necessary, 
however, to relate it to our proposed new grounds which are not limited to 
cases where the child is alleged to be beyond parental control. 
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13. The protection o : c ■ U Iren in 
emergencies 



13.1 There are a number of statutory provisions which empower the removal 
of a child to a “place of safety”. A “place of safety order” may be obtained 
from a single magistrate ex parte, that is without prior notice having been 
given to either the parents or the child and therefore without their being 
present when the application is made. The police additionally may detain a 
child for up to 8 days in a place of safety without having to obtain a court 
order. In our view the aim of detention in a place of safety should always be 
the immediate protection of the child in a genuine emergency. The term “place 
of safety order” describes this purpose with insufficient precision. We would 
encourage practitioners in future to think of the place of safety power as an 
“emergency” or “immediate protection” power. 

13.2 A place of safety (or, in future, a “place of protection”) is defined by 
section 107(1) of the 1933 Act as a community home, police station, hospital, 
surgery or “any other suitable place”. The procedure for detaining a child in 
such a place is to seek a magistrate’s order or for a police constable to take in 
the child and obtain the authority of a senior officer as soon as is practicable. 
The grounds for detention vary according to the power used, as does the 
maximum duration of detention and the provision relating to informing the 
parents. The right to challenge detention is generally limited to judicial review 
by the High Court. Detention in a place of safety is not an admission to care 
and the responsibilities of the applicants, detainers and local authorities and 
the rights of the parents and the child are unclear. 

13.3 This chapter concentrates on the most frequently used power, section 
28(1) of the 1969 Act. The use of section 28(1) appears to have grown 
considerably since the early 1970s. The reliability of centrally collected 
statistics is uncertain, but figures indicate that 6,300 orders were made in 1982, 
2,500 of which related to children under the age of 5. 

13.4 Our objective has been to provide a rationalised, simple procedure to 
protect children in emergencies. The removal of a child from home, 
particularly in the case of an infant, risks severe damage to the unity of the 
family. We recognise that the order must permit retention of the child pending 
a decision on future action and we do not wish to precipitate the initiation of 
care proceedings. However, we consider that the duration and effect of the 
emergency order must be limited to what is necessary to protect the child. 

13.5 Recent research by Dr Packman of Exeter University and the 
Dartington Social Research Unit has thrown considerable light on the use of 
place of safety orders. We also have been assisted by a small-scale survey by 
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the Dartington Unit which we commissioned, the results of which are 
summarised in Annex C. 

13.6 Section 28(1) provides that: 

“If, upon application to a justice by any person for authority to detain a 
child or young person and take him to a place of safety, the justice is 
satisfied that the applicant has reasonable cause to believe that: 

a. any of the conditions set out in section l(2)(a) to (e) of this Act is 
satisfied in respect of the child or young person; or 

b. an appropriate court would find the condition set out in section 
l(2)(b) of this Act satisfied in respect of him; or 

c. the child or young person is about to leave the United Kingdom in 
contravention of section 25 of the Act of 1933 (which regulates the 
sending abroad of juvenile entertainers), 

the justice may grant the application; and the child or young person in respect 
of whom an authorisation is issued under this subsection may be detained in a 
place of safety by virtue of the authorisation for twenty-eight days beginning 
with the date of authorisation, or for such shorter period beginning with that 
date as may be specified in the authorisation”. 

Applicants 

13.7 Applications may be made by “any person” under section 28(1). There 
is no evidence of this general power being abused and, although most 
applications are made by local authorities, the police and the NSPCC, we do 
not think it is necessary or desirable to restrict the range of applicants. 
However we do consider that when an application is made by another person 
the role of the local authority should be clarified (see paragraph 13.16). 

Grounds 

13.8 We are concerned that the present grounds for an order do not address 
the purpose of removing the child. Further, by expressly referring to the 
grounds for care proceedings in section 1(2) of the 1969 Act, the wording of 
section 28(1) might have contributed to the frequent use of place of safety 
orders as a means of starting care proceedings. An emergency protection order 
should not become a matter of course where care proceedings are a likely 
option. We recommend that the grounds for such an order should be that if 
the child is not removed or detained now he is likely to suffer harm. Put 
another way, the child must be at risk of damage to his health or well-being 
which necessitates his immediate removal or detention for a brief period. 

13.9 We had considered whether the risk should be of “imminent” or 
“impending” danger to the child. However, on reflection we are concerned 
that such a stipulation would be too narrow. Intervention should be possible to 
protect the child where the risk is continual as well as imminent. 
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13.10 We are aware that our suggested grounds, in contrast to section 28(1), 
concentrate on apprehended harm to the child. This is consistent with the 
rationale for an emergency order. Prospective grounds clearly increase the risk 
of unwarranted intervention. However, we would limit intervention to cases 
where it is necessary to make the order for the period in question, so that the 
order is precisely addressed to the needs of the children. Further the magistrate 
should be satisfied that there is reasonable cause to believe that such harm is 
likely to the child. This is a stricter test than the present requirement that the 
court be satisfied that the applicant has reasonable cause to believe that certain 
conditions exist. Finally we consider that the word “likely” places a 
sufficiently difficult burden of proof on the applicant to prevent unwarranted 
orders. 

13.11 It is not for us to suggest the exact wording of new grounds. However 
the present wording of the power to “detain and take” the child to a place of 
safety causes problems in practice. Some magistrates may be reluctant to grant 
orders for children who are in hospital, since they do not need to be “taken” 
to a place of protection, even though detention may be in their interests. 
Revised grounds should enable such children to be made subject to an order if 
they are at risk of harm. 

The effect of an emergency protection order 

13.12 At present a place of safety order simply allows the child to be detained 
and taken to a place of safety. Its effect on parental powers and duties requires 
clarification. 

13.13 In our view the primary responsibility for the child should rest with the 
applicant during the order. He should be under the same parental duties (but 
without the same parental powers) as a person with legal custody of the child, 
for example to accommodate and maintain the child, as long as the order lasts. 
Like a local authority when a child is in care, he should also be required to give 
first consideration to the need to safeguard and promote the child’s welfare. 
He should be able to delegate, but not transfer, his responsibilities if another 
person actually looks after the child, for example as occupier of the place of 
protection. 

13.14 We consider that the applicant should not, however, be vested with 
parental rights over the child as if there had been a care order. The right for 
example to consent to serious medical treatment or to decide whether the child 
maybe taken out of jurisdiction should remain with the parents, unless the 
child is made a ward of court. 

13.15 The parents of the child, including a guardian and any person with the 
right to the child’s actual custody, should be informed of the making of an 
emergency order, the identity of the applicant, and subject to what is said in 
paragraph 13.17 the child’s address and the person who has the charge of the 
child at that address. 
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13.16 If the applicant is other than a local authority, he should inform the 
relevant authority of the order, the child’s address and who has the charge of 
the child at that address, and whether access is to be granted. Local authorities 
should have to satisfy themselves of the welfare of the child under the order, 
including the arrangements for access. They should be able to apply for the 
emergency order to be transferred to them from the applicant if transfer would 
be in the child’s interest. The local authority should continue to be under a 
duty to pay the expenses of the person providing the place of protection 
(section 73(2) of the 1980 Act). 

13.17 We recommend in Chapter 21 that there should be a statutory 
presumption of reasonable access to a child in care. This presumption should 
also apply to children detained under an emergency order. Nevertheless there 
will be circumstances in which the child will need protection from parental 
contact and access. It is unrealistic to expect the applicant to seek an order 
suspending access under an emergency protection order. Therefore a 
magistrate should be able to authorise, at the time of making an order, the 
withholding of the child’s address and of access. “Authority” to withhold 
access means that it may still be allowed if the applicant considers it would be 
in the child’s interests. If the magistrate has not authorised the withholding of 
access or has not defined it the parent will be entitled to such access as is 
reasonable in all the circumstances of the case. In many cases limited access in 
the presence of a third party will be the only reasonable solution in the child’s 
interests. Nor need the applicant be inhibited from refusing a specific request 
for access if to grant it would not be reasonable in all the circumstances. 

13.18 Parents would not be able to challenge the withholding of access by 
applying for an access order, given the limited duration of an emergency 
order. However, our recommendation of a presumption of access should be 
seen as a statutory declaration of the policy described in the Code of Practice 
on Access to Children in Care: 

“Emergency admissions - where they cannot be avoided — require special 
care if parents are to be reassured from the outset that they have a 
continuing role in their child’s life. Early visits and meetings should be 
encouraged, even though parents may need help to enable them to cope with 
the child’s distress - and their own. These considerations -subject to 
whatever safeguards are necessary for the child’s protection - are equally 
important where children are not in care but subject to place of safety 
orders”. 

13.19 On making an emergency protection order the magistrate might wish 
to specify conditions on which access should be granted, for example that it 
takes place only with the consent of the child’s doctor or the hospital. 

13.20 It is just possible that, given the lack of restriction on who may apply a 
child may be at risk while under an emergency order. If so, a second order 
should be obtainable to protect him. The magistrate would discharge the 
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earlier order in granting the second application. Renewal of emergency orders 
is considered in paragraph 13.24. 

Duration of an emergency protection order 

13.21 Under section 28(1) the magistrate may authorise detention of the child 
for up to 28 days. The Select Committee observed that it is “not satisfactory 
that a child can be removed from home and not returned home for a month 
without either parents or child having the chance to ventilate the issues before 
a court”. Research has indicated that clerks advise, and magistrates make, 
shorter orders because of disquiet over the 28 day period. Most of the 
comments we have received propose reducing the maximum duration to 
around a week, in line with the Select Committee’s recommendation. 

13.22 We considered whether the initial ex parte order should only last for up 
to 72 hours. It could be followed by a full court hearing of the case for a 
renewal of up to a maximum, say, of 21 days with the parents and the child 
represented. However, we rejected this proposal for several reasons. First, 72 
hours would leave all the parties and particularly the parents and the child little 
time to prepare for the hearing. The hearing itself would therefore suffer and 
the court would probably have little option but to renew the order. Further, if 
an interim care order were sought after the period of extension, the full 
hearing of care proceedings might be unacceptably delayed. From the local 
authority’s point of view, if they were the applicants there would be 
insufficient time to consider withdrawing the case; their efforts would tend to 
be directed to obtaining a renewal in order to achieve a greater “breathing 
space’ ’ . Hence there would be a danger of the initially short order precipitating 
more extensive intervention. 

13.23 Instead, we recommend a maximum period of 8 days which could only 
be extended by applying for an interim order in care proceedings. As the Select 
Committee commented, “a week gives all the parties sufficient time to prepare 
at least a preliminary case to be heard by a court” and it accords with the 
current practice of many courts. An 8 day maximum seems to us to provide a 
realistic compromise between the need for local authorities to consider the 
alternatives to care proceedings and the interests of the parents and the child 
who have not had a chance to challenge the order in court. 

13.24 Renewal of an emergency protection order should not be possible as a 
means of retaining the child beyond 8 days. However, once the child has been 
returned home, a subsequent order could be applied for if the ground were 
believed to be satisfied. 

Expiry of an emergency protection order 

13.25 The Select Committee appeared to recommend that orders should not 
lapse without reference to a court. Although we commend the practice of some 
local authorities and the NSPCC in consulting magistrates at the expiry of an 
order and passing on information about the outcome of cases we prefer that 
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responsibility for the initiation of further proceedings should lie with local 
authorities and not the courts. 

Procedure 

13.26 Research shows much variation in the procedure in magistrates’ courts 
for obtaining a place of safety order. Some courts have developed formal 
requirements, for example that there be a written application, and some clerks 
have issued guidance to their magistrates. Many of the details of procedure are 
best dealt with through training. However our proposals seek to encourage a 
more consistent, fair and thorough scheme, which acknowledges the 
seriousness of making an emergency protection order. 

13.27 We recommend that the power to make an emergency order should be 
restricted if practicable to magistrates who are on the domestic or juvenile 
panels. We also recommend that evidence should be given on oath, in line with 
other ex parte applications to magistrates in matrimonial and criminal cases. 
Written statements supporting an application should be provided at the 
hearing, where practicable, or within 12 hours of the order being made. The 
magistrate should record in writing the reasons for making the order. The 
written application and the reasons for the order should be supplied after the 
hearing by the applicant to the parents, the child and the local authority, if 
they are not the applicant. Parents should receive information about their 
right to seek legal advice. 

13.28 We also recommend that the making of emergency orders should in 
future be recorded by the court. 

Search warrants 

13.29 Under section 40 of the 1933 Act, the applicant for a search warrant 
must show that there is reasonable cause to suspect that the child “has been or 
is being assaulted, ill-treated or neglected, . . in a manner likely to cause him 
unnecessary suffering, or injury to his health”, or that a particular offence has 
been or is being committed in respect of the child. The magistrate may issue a 
search warrant in favour of a constable. He may also authorise the constable 
to take and detain the child in a place of safety for up to 28 days if the grounds 
for a warrant are substantiated when the child is found. 

13.30 The grounds for the search-warrant are based on those in the 
predecessor of section 1(2) of the 1969 Act (that is the grounds for care 
proceedings). We recommend that section 40 and section 28(1) be assimilated 
so that magistrates have a single power to authorise detention in a place of 
protection to which a search warrant may be attached. The search warrant 
should continue to be granted in favour of a constable and should authorise 
entry by force if necessary. There are various provisions which permit, for 
example, the refusal to allow a foster child to be visited (section 13(2) of the 
Foster Children Act 1980) to be treated as grounds for an order under section 
40. Proof of one of these conditions should be sufficient to lead to a 
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presumption ot a likelihood of harm to the child. An emergency protection 
order and a search warrant could then be issued provided that there is also 
reasonable cause to believe that it is necessary to remove or detain the child for 
the period of the order. 

Police powers to detain a child in a place of safety 

13.31 Under section 28(2) of the 1969 Act a police constable may detain a 
child in respect of whom he has reasonable cause to believe certain grounds, 
which are similar to those in section 28(1), exist. On the authority of a senior 
officer the child may then be detained in a place of safety for up to 8 days. The 
child, or his parents on his behalf, may apply for release within that time. 
Following detention for up to 8 days the child must be released unless an 
application for an interim care order under section 28(6) has been made, or 
care proceedings instituted and an interim order made in those proceedings. 

13.32 The Dartington research into section 28(2) was handicapped by the 
lack of recorded information on the use of these powers, but gained some 
impressions from interviews with police officers and others. Wide variations in 
practice existed. However, the power in section 28(2) enabled the police to 
protect children where social workers, magistrates or clerks are unavailable. 
Police generally placed children detained under section 28(2) in social services 
establishments or foster homes and made speedy decisions on whether further 
legal action should be taken. 

13.33 We have no doubt that the police power is essential in cases where they 
discover that protection is necessary without delay and where it is 
impracticable to seek a magistrate’s order. The grounds for detention should 
be the same as for the general emergency protection order. However, practice 
indicates that 8 days is an unnecessarily long period, and may seem excessive 
when detention has not been authorised by a court. We recommend that the 
maximum duration of the initial detention should be 72 hours. An extension of 
up to 8 days from the beginning of the initial detention should be available 
Irom a justice or a court on the same grounds as we propose above in respect 
of emergency protection orders. This extension could be obtained by the police 
or by local authorities. However since there may have been sufficient time to 
inform the parents of the intention to apply for an extension, we consider that 
thought should be given to enabling the parents and the child to make 
representations at the hearing. 

13.34 We further recommend that the police should inform the local 
authority and parents of any detention as soon as is practicable. They should 
also provide them and the child with a written statement of the reasons for 
detaining the child. Parents and the child should be informed of the effect of 
detention and their right to legal advice. The responsibilities of the police, as 
applicants, and the local authority should be as for the main emergency 
protection order. The police should endeavour to hand over the child and the 
responsibility for seeking an extension of detention to the local authority as 
soon as is possible. 
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Orders to ensure a child's attendance in court 

13.35 Sections 2(4), 2(5) and 16(3) of the 1969 Act allow for a child to be 
detained for up to 72 hours in a place of safety in order to ensure his 
attendance before a court in care proceedings. These powers derive from the 
criminal model used in care proceedings, in which the child must be “brought 
before the court”. In the context of our proposals in Chapter 16 we 
recommend that the presence of the child should no longer be necessary. The 
court should have a specific power to require the child to attend and to 
authorise a constable or a social worker to find and detain the child for that 
purpose and produce him at the court at the first opportunity. The arrest and 
place of safety powers relating to attendance should be abolished. 

Orders under the Foster Children and Adoption Acts 

13.36 The aim of these orders is to prevent or terminate the placement of a 
child in an institution or another family that is unsuitable but not necessarily 
dangerous, and to remove such a child to a place of safety “until he can be 
restored to a parent, relative or guardian of his, or until other arrangements 
can be made with respect to him”. They are usually granted on the application 
of a local authority to a full juvenile court. In emergencies a child can be 
removed to a place of safety on proof to a single justice that “there is 
imminent danger to the health or well-being of the child 5 ; the application can 
only be made by a person authorised to visit such children. 

13.37 Adoption and private fostering law lies beyond the working party’s 
remit, but we recommend that the grounds for emergency removal should be 
the same as in the main emergency protection power. Consideration should be 
given to further assimilation of these powers. 

Miscellaneous place of safety powers 

13.38 Under the armed forces legislation various place of safety powers exist 
to cover children of families living abroad. The working party has not had 
time to consider these in detail, but we recommend the DHSS with the 
Ministry of Defence should consider the implications of changes to the main 
place of safety powers for those provisions. 



92 



Printed image digitised by the University of Southampton Library Digitisation Unit 



14. Participation in proceedings 



14. 1 At present only the applicant, usually the local authority, and the child 
play a full part in care proceedings. The Select Committee recommended that 
“the court should be required to make a parent a party. . . upon the parent’s 
application”, presumably in addition to the child. They made no proposals 
about other interested persons, such as those who currently have limited rights 
to take part in proceedings or about the rights of grandparents and other 
relatives and friends who though closely involved with the child may currently 
be excluded from proceedings. In the course of our work the case has been put 
to us for affording such people a greater role in proceedings and, subject to the 
court’s leave, full party status. In addition, it has been suggested that with the 
inclusion of parents as parties there is a case for reconsidering the child’s 
position in proceedings. 

Parents 

14.2 At present, parents have a right to be notified of proceedings if their 
whereabouts are known (rule 14(3)(b) of the Magistrates’ Courts (Children 
and Young Persons) Rules 1970). In addition they may attend the hearing as 
“persons directly concerned” under section 47(2) of the 1933 Act and, indeed, 
may be compelled to do so (section 34 of the 1933 Act and rule 26 of the 1970 
Rules). Their right to call evidence and cross-examine witnesses is limited, 
however, by rule 14B to meeting allegations made against them. Their right to 
make representations, and to legal aid independent from their child in 
contested proceedings depends on there being a conflict or likely conflict of 
interest which requires separate representation of the child to safeguard his 
interests (section 32A of the 1969 Act). The piecemeal complexity of the law is, 
we understand, compounded by different views of the law and practices which 
lead to unevenness in the extent to which and manner in which parents are 
allowed to participate. 

14.3 Parents have a right to help the child prepare his case and to represent 
him in court (rules 5(1) and 17(1) of the 1970 Rules) unless the court is satisfied 
that there is or is likely to be a conflict of interest between the child and his 
parents and orders that the child be separately represented (section 32A of the 
1969 Act); or the child or his parents are legally represented; or the 
proceedings have been commenced as the result of the parents’ formal request 
under section 3(1) of the 1963 Act. Even if there is no order for separate 
representation, the child is likely to have legal representation, and the parents 
are not entitled either to choose or to instruct his lawyer. 

14.4 The view that the parents should be entitled to full participation in 
proceedings in future is widely held. It rests principally on recognising the 
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inadequacy of the present arrangements given that care proceedings are 
usually in substance a dispute between the parents and the local authority in 
which local authorities are alleging that the parents have failed to care for their 
child; often they involve allegations not only of neglect but of positive abuse 
and ill-treatment. In addition, if a care order is made it is the parents’ rights 
which are removed. And finally, we cannot see how decisions reached without 
the full participation of all concerned can confidently be expected to benefit 
the child. In these circumstances it is argued that the parents are usually the 
natural respondents to the application. The difficulties of ignoring these 
underlying facts are reflected in practice, for example by doubts about whether 
evidence of out-of-court admissions by parents of, say, ill-treatment is 
admissible or the extent to which parents may object to evidence adduced by 
others on grounds of inadmissibility. Thus we recommend that parents who 
can be identified and found should be parties automatically without any need 
to apply to the court. In our view any added complexity in cases as a result of 
increasing the number of parties will be more than compensated for by the 
benefits of admitting them. 

14.5 At present “parent” and “guardian” are in the same position in 
proceedings. “Parent” is not defined but appears to include both parents of a 
legitimate child, and the mother but not the putative father of an illegitimate 
child. “Guardian” for the purposes of care proceedings means anyone who 
for the time being has charge or control of the child (sections 70(1) of the 1969 
Act and 107(1) of the 1933 Act) and should not be confused with a legal 
guardian who is a person appointed by deed or will or by a court to replace a 
dead parent and is the more restrictive meaning given to the term in the 1980 
Act (section 87(1)). For the future, anticipating our proposal below that the 
court should have a discretion to allow any interested person to participate 
fully or as it thinks appropriate in proceedings, we would, with one exception, 
restrict automatic parent/party status to those whose parental rights are at 
stake in the proceedings. They are each parent of a legitimate child whether he 
or she has custody or not; the mother of an illegitimate child; a legal guardian 
(that is, a person appointed guardian by deed or will or by order of a court); 
and any person with custody, legal custody or care and control granted by a 
court. The exception is the putative father who wishes to take over custody of 
the child and who at present would have to start separate proceedings under 
the guardianship legislation to obtain custody. In future he should also be 
made a party to the proceedings. 

Other persons 

14.6 Anyone “directly concerned” in the case may at present attend care 
proceedings. However, that term in section 47(2) of the 1933 Act is not defined 
and perhaps should not be, thus giving the court a wide discretion about who 
may be present in the infinite variety of cases which come before it. In 
addition, anyone with whom the child had his home for six weeks ending 
within the previous six months has a right to receive notice of the proceedings 
and to make representations (rule 14(3)(bb) and 14C of the 1970 Rules): 
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independent representation of such a person is a matter of discretion for the 
court. 

14.7 The right to receive notice and to make representations does not extend, 
for example, to grandparents or other relatives (including putative fathers) or 
to friends who may be closely involved with the child unless he has had his 
home with them for the relevant period. Further, the right to make 
representations does not necessarily carry with it the right to call evidence or to 
cross-examine witnesses. 

14.8 The risk of extending the right to participate in proceedings, whether in 
a limited form or as a party, to new categories of persons is that it will lead to 
prolonged and more complex proceedings and even afford an opportunity for 
discontented relatives to “make trouble”. On the other hand, there must be 
cases where the full participation of a closely involved person would be 
helpful, sometimes vital, and the more so if, as has been suggested, the court 
were allowed to consider granting custody to a third party as an alternative to 
care in appropriate cases. Further, provided that the court has discretion to 
decide the extent of the participation and a proper opportunity at a 
preliminary stage to consider applications, it can be expected to exclude 
unmeritorious applications to participate and to limit excessive requests. 
Accordingly, we propose that any person other than the “parent” or child, 
including for example relatives, friends and actual custodians, should be able 
to take such part in proceedings as the court directs, including being granted 
full party status. In the latter case the person would be entitled to be legally 
represented; to call evidence; to cross-examine witnesses and make 
submissions to the court on matters of procedure and evidence as well as 
generally on the case. 

14.9 Where there is a person whom the court should hear but whose interest 
would not justify participation and whom no other participant wishes to call as 
a witness the court should have power to call him. The provision of an 
independent social worker responsible directly to the court (see paragraph 
14.13) would make such a power both logical and effective. It would also help 
the court at a preliminary stage to decide the extent or capacity in which a 
person should participate. 

The child 

14.10 At present, the child is always a party to the proceedings and entitled 
to legal representation. We consider that the child should remain a party to the 
proceedings. However, the provisions relating to the participation of children 
in care proceedings have been changed by the full implementation last year of 
the separate representation provisions introduced in the 1975 Act. These, 
together with Rules of Court, provide that where a conflict or likely conflict 
between parents or a child appears to the court, it may order the separate 
representation of the child and in some cases it must appoint a guardian ad 
litem for him if it appears in his interests to do so; in others, it must do so 
“unless satisfied that to do so is not necessary for safeguarding the interests of 
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the child or young person”. The operation of those provisions is currently the 
subject of research and major change now in the way in which the child’s 
interests, feeling and wishes are represented might be premature. 

14.11 No doubt all those involved in the proceedings including local 
authorities and the parents put forward what they see as being in the child’s 
best interests. However, if parents are in future to have an independent status 
in proceedings it would no longer be appropriate for them, any more than it is 
now for the local authority, to act on behalf of the child. Although that might 
not affect a child who is old enough to instruct solicitors himself or whose 
interests obviously conflict with the parents’ and who may thus at present have 
a guardian ad litem, some new provision will be necessary if the wishes, 
feelings and needs of all children subject to care proceedings are to be properly 
represented. 

14. 12 One way forward would be to expand the use of guardians ad litem. As 
is apparent from the 1970 Rules as amended, guardians ad litem, as well as 
acting as the child’s next friend in instructing his solicitor (see paragraph 
14.15), also act as independent experts responsible for investigating the case, 
making a report to the court and carrying out any other duties which it directs. 
We see that role as vital, first because we share the Select Committee’s view 
that ‘ ‘independent social workers acting as expert witnesses can give the court 
a different perspective, coming to a family hitherto unknown to them and 
untramelled by local authority departmental policy decisions”. Secondly, like 
the Select Committee we recognise that individual parties calling expert 
witnesses may “heighten the adversarial nature of care proceedings”, and we 
would hope that the provision of an independent report by a person 
responsible directly to the court might discourage others from seeking expert 
reports of their own. Accordingly, we have concluded that the court should be 
under a duty to appoint a guardian ad litem for the purpose of investigating 
and reporting on the case and for carrying out any other instructions of the 
court except where, in line with the existing Rules, it appears unnecessary to do 
so in order to safeguard the child or young person’s interests. 

14.13 Such a change would be an improvement in the law which currently 
limits the appointment of a guardian ad litem to cases where there is or is likely 
to be conflict between parents and child. Although conflict may be a sensible 
reason for ordering separate legal representation, its relevance to providing the 
court with an independent expert investigation and report is less clear. 

14. 14 One criticism which might be made of our proposal is that it could lead 
to duplication in cases where a solicitor instructed directly by a child 
commissioned a social worker’s report. That is, however, a situation which 
could currently arise where the solicitor takes his instructions from the child 
rather than the guardian ad litem because the two cannot agree. 

14.15 As to the guardian ad litem’s role as next friend in actually instructing 
a solicitor for a child too young to instruct one himself, unless a solicitor has 
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already been appointed, the court, having appointed a guardian ad litem, has a 
power to direct him to instruct a solicitor and in any other case the guardian ad 
litem must seek the court’s view on the matter and instruct a solicitor unless 
the court directs otherwise. In future, with parents having party status and the 
wider availability of guardians ad litem, the appointment of a solicitor for a 
young child could in our view be a more open issue. Clearly, where no 
guardian ad litem is appointed, the child should always have legal 
representation. But where there is a guardian ad litem there may well be cases 
which can be adequately dealt with by the court in the light of the guardian ad 
litem’s report and his appearance as a witness. This would help to prevent two 
solicitors being appointed in cases where at present the child’s solicitor would 
be able to accept the parents’ instructions on behalf of the child. 

14.16 Nothing in our proposal would prevent a child who was old enough to 
instruct a solicitor doing so himself and even where he did not take the 
initiative the court would have power to order that he be represented where he 
had independent views to be argued before the court. 

14. 17 In summary, therefore, we recommend that the child should retain the 
same rights of participation in the proceedings as at present; that the “conflict 
of interest” provisions should be repealed because the parents will 
automatically be separate parties; that a guardian ad litem should be 
appointed unless the court considers it unnecessary to do so to safeguard the 
child’s interests; and that a lawyer should be appointed where (a) the guardian 
ad litem wishes it; or (b) the child is old enough to instruct one himself and 
wishes to do so; or (c) there is no guardian ad litem; or (d) in any other case 
where the court so directs. It might be advantageous to have guidelines for the 
exercise of the court’s discretion covering, for example, cases where difficult 
questions of fact or law are in issue or where the child is clearly old enough to 
have a different point of view from his guardian ad litem. The lawyer’s present 
duty to represent the wishes of such a child should continue to apply in all four 
cases. Accordingly, our proposals reflect only minor changes of detail in the 
balance between the present methods of representing children. 

14.18 We have considered extending our proposal concerning the child to 
family proceedings where a committal to care is being contemplated. We see 
the force of the arguments for providing that the child should be a party in 
those proceedings rather then relying on the court’s discretion in the matter 
(indeed, in some proceedings there is no power to make the child a party or 
order separate representation for him). However, research into the question of 
the representation of children is being undertaken by Bristol University and it 
would be premature to make recommendations in the private law area before it 
is completed. Nonetheless, we think it is a matter which the Law Commission 
should consider in the course of their review of the private law governing the 
upbringing of children. 

Notice 

14.19 When making an application, the applicant should in our view supply 
the court with a list of interested persons, namely the “parents” (as defined in 
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paragraph 14.5); the child; the putative father, if any; anyone with “change or 
control” of the child (a “guardian” within the meaning of section 107 of the 
1933 Act); anyone with whom the child has had his home for six weeks ending 
within the last six months; and any relative or other person whom the 
applicant considers has an interest in the proceedings. 

14.20 The court could itself supplement and investigate that list through the 
guardian ad litem if appropriate. It should be under a duty to serve notice of 
the proceedings on the “parents”, the child, anyone with charge or control of 
the child (this would include foster parents); and anyone with whom the child 
has had his home for six weeks or more within the 6 months preceding the 
application. In addition, it should have a discretion to serve notice on any 
other person who has or may have an interest in the proceedings and wishes to 
participate in them. 

14.21 With expanded categories of persons entitled to receive notice the risk 
of failing to identify each entitled person would be greater. In order to protect 
that entitlement and the proceedings from being subsequently challenged for 
failure to notify a person, it would be helpful if the local authority and the 
guardian ad litem were both under a duty to make reasonable enquiries to 
identify “interested” persons including all “parents”. However, the 
proceedings should not be open to challenge if subsequently it turns out that 
such a person was not discovered. The results would not be unjust provided 
that the categories of persons who may apply to discharge or vary the order 
made are, as we suggest later, expanded to allow interested persons to 
challenge the continuation or content of the order. 
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15. Grounds for compulsory 
measures 



Introduction 

15.1 The Select Committee noted that in “care proceedings at present, or in 
the making of section 3 resolutions, one or more specific grounds have to be 
selected. This exercise can be arbitrary and unfair”. And while they thought 
that “it would be a major task to combine the degree of statutory protection 
which specific grounds give, with the degree of discretion [necessary] ... to 
extend. . . protection to children who need it” it would be “an essential step 
towards clearing a path through the thicket of child care law”. Accordingly, 
they recommended that “the present statutory conditions for reception into a 
committal to care be assimilated and simplified, and subject to the same 
overall welfare condition”. By this we have taken them to mean the conditions 
applying in care proceedings, parental rights resolution cases and in family 
cases where local authority care is being considered. 

15.2 The conditions which determine whether a local authority or a court 
may take compulsory measures in respect of a child vary according to the route 
by which each case proceeds. There are many separate provisions under which 
a child may become subject to the compulsory care of a local authority, 
leaving aside place of safety powers (which are not admissions to care) and 
orders available in criminal proceedings. However, within these there are only 
three main sets of grounds, namely, the circumstances in which: 

a. a court in family proceedings (for example, divorce, adoption, or 
wardship) may commit a child to local authority care; 

b. a court may take an order in care proceedings under section 1 of the 
Children and Young Persons Act 1969; or 

c. a local authority may pass a resolution assuming parental rights under 
section 3 of the Child Care Act 1980. 

15.3 All the provisions preclude the court or the local authority from 
exercising their discretion whether to make an order or pass a resolution except 
where certain preconditions are satisfied. In family cases, the precondition is 
that there should be exceptional circumstances making it impracticable or 
undesirable that the child should be entrusted to his parents or to any other 
individual. 

15.4 In care proceedings the preconditions are more specific. First the court 
must be satisfied of one of the following grounds (section 1(2) of the 1969 Act) 
in relation to the child: 

“a. his proper development is being avoidably prevented or neglected or his 
health is being avoidably impaired or neglected or he is being ill-treated; or 
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b. it is probable that the condition set out in the preceding paragraph will 
be satisfied in his case, having regard to the fact that the court or another 
court has found that that condition is or was satisfied in the case of another 
child or young person who is or was a member of the household to which he 
belongs; or 

bb. it is probable that the condition set out in paragraph (a) of this 
sub-section will be satisfied in his case, having regard to the fact that a 
person who has been convicted of an offence mentioned in Schedule 1 to the 
Act of 1933, including a person convicted of such an offence on whose 
conviction for the offence an order was made under Part I of the Powers of 
Criminal Courts Act 1973 placing him on probation or discharging him 
absolutely or conditionally is, or may become, a member of the same 
household as the child or young person; 

c. he is exposed to moral danger; or 

d. he is beyond the control of his parents or guardian; or 

e. he is of compulsory school age within the meaning of the Education Act 
1944 and is not receiving efficient full-time education suitable to his age, 
ability and aptitude; or 

f. he is guilty of an offence, excluding homicide”. 

Second, the child must be in need of care or control which he is unlikely to 
receive unless an order is made. 

15.5 In parental rights resolution cases, local authorities have no power to 
pass a resolution unless the child has already been received into care under 
section 2 of the 1980 Act. Secondly, the local authority must be satisfied of one 
of the following grounds (section 3 of the 1980 Act) in relation to the child: 

“a. that his parents are dead and he has no guardian or custodian; or 

b. that a parent of his: 

i. has abandoned him, or 

ii. suffers from some permanent disability rendering him incapable of 
caring for the child, or 

iii. while not falling within sub-paragraph (ii) of this paragraph, suffers 
from a mental disorder (within the meaning of the Mental Health Act 
1983), which renders him unfit to have the care of the child, or 

iv. is of such habits or mode of life as to be unfit to have the care of the 
child, or 

v. has so consistently failed without reasonable cause to discharge the 
obligations of a parent as to be unfit to have the care of the child; or 

c. that a resolution under paragraph (b) of this subsection is in force in 
relation to one parent of the child who is, or is likely to become, a member 
of the household comprising the child and his other parent; or 

d. that throughout the three years preceding the passing of the resolution 
the child has been in the care of a local authority under section 2 of this Act, 
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or partly in the care of a local authority and partly in the care of a voluntary 
organisation”. 

Because ground (b) focuses on the parent rather than the condition of the child 
or risk of harm to him a resolution on this ground removes only the rights of 
the incapable or unfit parent although the rights of the other parent may be 
removed on ground (c). 

15.6 There are several gaps and inconsistencies in these preconditions which 
would make it difficult to amalgamate them as they stand. For example, in 
care proceedings there is no general condition dealing with apprehended harm. 
This means that a child in respect of whom the rights of, say, a severely 
mentally handicapped parent could be assumed if he were already in care 
under section 2 cannot be made the subject of care proceedings while he is not 
in care until he is actually harmed. It also means that care proceedings cannot 
be taken in respect of a child who is in tare even though there is very good 
reason to fear that he will be harmed if the parent removes him yet the parent 
does not fall within one of the conditions for assuming rights by resolution. 

15.7 Once the necessary preconditions are satisfied, the court or local 
authority in section 3 cases, has a discretion whether or not to make an order 
or to pass a resolution, as the case may be. In exercising that discretion they 
must do what is in the child’s best interests. Both in family proceedings and in 
care proceedings, it appears that section 1 of the Guardianship of Minors Act 
1971 applies. This requires the court to treat the welfare of the child as the first 
and paramount consideration (see Re C (1981) 2 FLR 62). In section 3 cases, 
although technically local authorities, when deciding whether to pass the 
resolution, are required to treat the child’s welfare merely as the first of the 
relevant considerations (see section 18), if the resolution is challenged the court 
may only order that it should continue if it is in the child’s interests (section 
3(6)). That in our view has a similar effect to applying section 1 of the 1971 
Act. 

15.8 At present intervention by way of compulsory powers is possible in two 
types of case. First there is the child who is being or is likely to be harmed and 
secondly a child who, whilst at no immediate risk of harm, does not have a 
parent or an effective parent to exercise authority over him. In the former 
category is that child who at present, for example, falls within the actual or 
apprehended harm or ill-treatment preconditions in section 1(2) of the 1969 
Act and a child whose behaviour, such as truancy or a criminal act, gives rise 
to a reasonable suspicion that he is at risk. In it also is the child in care who is' 
likely to return to the care of parents who are unfit within the terms of section 
3. 

15.9 A child who is not at immediate risk but who may need an effective 
parent is one in long term placement, for example with foster parents or in a 
community home, who has no parents or is unlikely to return to his parents in 
the foreseeable future, but whose interests are said to require that parental 
authority vest in and be exercisable by someone other than his parents. 
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Assimilated grounds 
A broad welfare test 

15.10 As we have seen, both a care order in care proceedings and a parental 
rights resolution ultimately rest on their being in the best interest of the child 
and clearly a simple welfare test based on section 1 of the Guardianship of 
Minors Act 1971 would embrace all the existing types of case including those 
dealt with in family proceedings. However, in our view, not only would such a 
broad welfare criterion “lead to widely varying and subjective 
interpretations”, as the Select Committee feared, but it would also fail to 
“offer the degree of statutory protection” against unwarranted interference 
which the Select Committee considered essential. As the judges of the Family 
Division have said, such a test, if applied literally, would lead to a “substantial 
proportion of the child population [being]. . . taken into care” simply on the 
basis that they would be “better off with foster parents”. As one commentator 
has remarked, it would make “a decisive shift in the balance between family 
autonomy and state intervention”. We accept those views. Although we 
consider that ultimately the question whether or not to take compulsory 
measures should depend on the child’s best interests, we think that the exercise 
of that discretion requires to be made subject to conditions. 

An exceptional circumstances criterion 

15.11 We have considered whether it would be sufficient to qualify a broad 
welfare test by a requirement that, as in family cases, the responsible body 
should first be satisfied that there are exceptional circumstances making it 
impracticable or undesirable that the child should be entrusted to his parents 
or to some other person. In our view that criterion would add very little to the 
broad welfare ground, given that only in exceptional circumstances would a 
court or local authority even consider compulsory intervention and given the 
readiness of the courts in applying section 1 of the 1971 Act to assume that 
generally a child’s welfare is best served by his being brought up by his parents 
(see JvC [1970] AC 668). The judges of the Family Division in proposing the 
criterion agreed that it might leave too much to subjective interpretation by the 
courts. We did consider whether adding guidelines to the criterion might 
overcome its apparent drawbacks, as has been suggested to us. However we 
doubt that these would be sufficient to direct the court’s mind .to the principles 
underlying restrictions on state intervention. Further, unless specific, 
guidelines would be little more than statements of the obvious and, if specific, 
would be open to many of the criticisms made below of the existing specific 
conditions (see paragraphs 15.20-15.22). 

More specific grounds 

15.12 In our view the primary justification for the state to initiate 
proceedings seeking compulsory powers is actual or likely harm to the child. 
This is the view reflected in section l(2)(a), (b) and (bb) of the 1969 Act. It 
must also be the underlying justification for the assumption of parental rights 
by local authorities in those cases where there is a risk that the child will be 
discharged from voluntary care to a home where one or both parents are 
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unable to care for him properly. Hence we recommend that in assimilated 
grounds it should be necessary to prove that there is, or is likely to be, harm to 
the child. 

15.13 The present description of harm in section l(2)(a) of the 1969 Act 
identifies several different types: neglect or impairment of health, neglect or 
prevention of “proper development”, and ill-treatment. These are 
undoubtedly open to broad construction and raise questions, not only about 
the standard of health, proper development or treatment to be applied, but 
also about the degree to which the child’s condition must fall short of this. 

15.14 We consider that newly drafted grounds should make it clear that 
“harm” consists of a deficit in or detriment to the standard of health, 
development and well-being which can reasonably be expected for the 
particular child. By “development” we mean not only his physical progress 
but also his intellectual, emotional and social or behavioural development, so 
that it is clear that a child who is failing to learn to control his anti-social 
behaviour as others do is included. We refer to the standard expected for the 
particular child because some children have characteristics or handicaps which 
mean that they cannot be expected to be as healthy or well-developed as 
others, but equally it mutt be clear that if the child needs special care or 
attention (perhaps, for example, because he is unusually difficult to control) 
then this is to be expected for him. However, the standard should only be that 
which is reasonable to expect, rather than the best that could possibly be 
achieved, for each particular child. To apply the “best” standard would be to 
introduce by other means the risk that a child could be removed from home 
simply because some other arrangements could cater better for his needs than 
care by his parents. 

15.15 We consider that, having set an acceptable standard of upbringing for 
the child, it should be necessary to show some substantial deficit in that 
standard. Minor short-comings in the health care provided or minor deficits in 
physical, psychological or social development should not give rise to 
compulsory intervention unless they are having, or are likely to have, serious 
and lasting effects upon the child. The courts are used to assessing degrees of 
harm, for example in the context of prosecution for assaults, and we consider 
that they could also do so here. 

15.16 The inclusion of “well-being” in the standard to be expected is 
intended to cover those deficits which cannot necessarily be described in terms 
of health or development but which may equally amount to “harm” to a child. 
Principal amongst these is ill-treatment. A child who has suffered non- 
accidental injury may not have suffered any lasting impairment in his health 
and the resulting emotional damage may be difficult to prove. The same may 
be said of older children who suffer sexual abuse. We consider that the concept 
of substantial detriment to their well-being will cover such cases and 
adequately distinguish between cases of real harm to the child and cases of 
acceptable variation in parenting standards. 
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15.17 In recommending that intervention should be possible where such 
harm is likely but has not yet occurred, we are responding to the comments of 
several groups and individuals. At present the anticipatory conditions in care 
proceedings cover cases where another child in the same household has 
suffered harm or where the child is or likely to become part of the same 
household as a person convicted of certain offences (section l(2)b) and (bb) of 
the 1969 Act). These are too restricted, perhaps particularly because they do 
not cover cases where the child in question has suffered harm at some time in 
the past and is likely to do so again. Similarly, the object of passing a 
resolution assuming parental rights over a child who has been received into 
care may be to protect a child from the risk of harm if he is discharged, yet the 
grounds for a resolution are limited to certain categories of parental incapacity 
or unfitness which, in our view, are not in themselves decisive of the need for 
compulsory measures unless they are likely to lead to harm to the child. 
Furthermore, these grounds do not at present apply where children are living 
with similar parents in the community. We consider that a criterion of likely 
harm would cover all those cases where intervention is necessary and desirable. 

15.18 In our view, a requirement that the harm be “likely” will place a 
burden of proof upon local authorities which will be sufficiently difficult for 
them to discharge, especially in relation to mental or emotional harm, and this 
will prevent unwarranted intervention. A substantial or serious likelihood 
would be much more difficult to assess than substantial or serious harm and is 
not recommended. We have also considered whether anticipatory harm should 
be restricted by reference to specific circumstances from which risk could be 
inferred (such as those in section l(2)(b) and (bb) of the 1969 Act and section 
3(l)(b) of the 1980 Act). However, a list would inevitably leave gaps unless the 
categories of risk were themselves very broadly expressed. Such broad 
expression would defeat the purpose of having express reasons for 
apprehended harm. In any event, it would perpetuate the arbitrariness and 
unfairness complained of by the Select Committee, would be complex and 
unwieldy, and would amount to a consolidation of the existing conditions 
rather than a genuine simplification in the law. 

15.19 Hence we consider that a definition of harm along the lines discussed 
earlier should provide sufficient protection for families, indicating the degree 
to which they must have fallen short of acceptable standards, while covering 
the same circumstances as are at present covered in the harm-based grounds. 
We do not believe that that protection will be diminished by providing that 
such harm may either be actual (that is, being suffered now) or likely in the 
future. This should enable both local authorities and the courts to protect 
children better than they are protected at present. 

15.20 As regards more specific free-standing conditions, for example those 
relating to school attendance and the commission of an offence under section 1 
(2)(e) and (f) or parental incapacity or unfitness under section 3, we do not 
consider them desirable. Their operation can be arbitrary or unfair and we 
doubt the traditional claim that specific preconditions of that sort operate to 
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protect parents and children against unwarranted interference by the State. 
Rather we consider that such specific preconditions in practice may have the 
opposite effect and operate as magnets for drawing children within the sphere 
of compulsory care. 

15.21 Although it may be reasonable to suggest that the requirement of 
actual or likely harm protects families where no such risk exists from 
intervention by the state, it can hardly be argued that the school attendance or 
offence preconditions, for example, are aimed at protecting school attenders 
or non-offending children from care proceedings. Rather, the point of such 
preconditions is to bring truants and offenders within the scope of the court’s 
discretionary power without the need to prove actual or even likely harm. The 
same is true of the beyond control and moral danger grounds and of each of 
the parental unfitness grounds in section 3(l)(b). The position in respect of 
such cases in future under our proposals is dealt with in greater detail in 
paragraph 15.26 and 15.27. 

15.22 Apart from the technical effect of such specific grounds, from the 
discussions we have had about them with those involved in the field, it has 
become apparent to us that in care proceedings, at least, the existence of such 
specific preconditions tends, by focusing attention on them, to distract those 
concerned from the other circumstances of the case which are relevant to the 
“care or control” test. More importantly it also distracts from the requirement 
to treat the child’s welfare as the overriding factor in deciding whether to make 
any order and, if so, deciding which of the orders available will best promote 
that welfare. Overall, there is a danger that very specific preconditions lead to 
a generalised view that once the conditions are satisfied an order follows unless 
there is some special reason for refusing one. What is more, the section 3 
grounds, by focusing on parental unfitness, may have a stigmatising effect 
which may itself provoke unnecessary conflict and be detrimental to all 
concerned by unnecessarily prolonging proceedings and adding to their 
traumatic effects. We therefore recommend that the sole primary ground 
should be actual or likely harm. 

15.23 In our view the ground should also require that the source of the harm 
is the absence of a reasonable degree of parental care. Put another way, the 
court should be expressly required to find that the care available to the child is 
not merely wanting, but falls below an objectively acceptable level or that he is 
beyond parental control so that he cannot benefit from the care on offer. At 
present, the use of words such as “prevented or neglected” or “avoidably 
impaired”, together with the care or control test in section 1(2), carry with 
them the flavour of lack of parental care. They fail, however, to express it 
clearly and more importantly give no indication of how great that failure must 
be. Technically, at least, any avoidable neglect of health and any need for care 
or control may suffice to satisfy those preconditions. A further advantage ol 
an express condition that the harm should have resulted from shortcomings in 
parental care is that it would bring into the criteria the considerations and 
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policy underlying the preconditions in section 3 relating to parental 
incapability and unfitness. 

15.24 We also consider that the grounds should in future make a clear 
reference to the likely effectiveness of an order. At present in section 1(2) there 
is the requirement that the child’s need for care or control is unlikely to be met 
unless the court makes an order. Our impression is that the test is often 
satisfied by proof that his needs will not be met outside care, rather than by 
positive proof that a care order or supervision order will result in his needs 
being met or at least better catered for, and further that intervention will not 
do more overall harm than good. In our view the matter should be put beyond 
doubt. We consider that this might be achieved best by linking the idea of 
effectiveness with the child’s best interests, that being the ultimate purpose of 
an order and in our view itself a matter which needs to be drawn expressly to 
the court’s attention. Accordingly, we think there is a strong case in future for 
requiring the court to be satisfied before it makes an order that it is the most 
effective means available to it (including refusing an order) of safeguarding 
and promoting the child’s welfare. 

15.25 To summarise we recommend that in care proceedings the court should 
have power to make an order only if it is satisfied on the normal civil standard 
of proof, that is on the balance of probabilities: 

a. that there is or is likely to be a substantial deficit in the standard of 
health, development or well-being which can reasonably be expected for the 
child (which will include his being ill-treated or sexually abused in 
circumstances where it is not possible to show likely long term harm to his 
health or development); and 

b. that that deficit or likely deficit is the result of the child either not 
receiving or being unlikely to receive the care that a reasonable parent can 
be expected to provide or of his being beyond parental control; and 

c. that the order contemplated is the most effective means available to the 
court of safeguarding and promoting the child’s welfare. 

In our view such a purposive test would clearly reflect the policy underlying the 
law and by setting it out would provide better protection in every respect for 
parents and children than do the present preconditions. At the same time it 
would simplify the law and avoid the arbitrariness and confusion which arises 
from the existing grounds. Also by focusing on the child the proposed grounds 
if satisfied would justify removing both parents’ rights and would avoid the 
difficulties caused by the present section 3 parental unfitness grounds which 
logically result in only the parent who is proved to be positively unfit having 
his rights removed. 

15.26 We should emphasise that eliminating specific freestanding conditions 
such as moral danger, being beyond control, not receiving a proper education, 
the commission of an offence and specific instances of parental unfitness does 
not mean that cases where those matters arise could not in future be the subject 
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of care proceedings. We expect that most cases of truancy will in future be 
dealt with under the separate supervision proceedings which we recommend in 
Chapter 12. However, where it is clear that lack of education is harming the 
child’s development to such an extent that compulsory care is the most 
effective means of promoting his welfare, then care proceedings will still be 
available. The same would be true of an offending or uncontrollable child or 
one in moral danger or a child with an incapable or unfit parent. 

15.27 At present in education, offence, beyond control and moral danger 
cases the court must also be satisfied that the child is in need of care or control 
which he is unlikely to receive unless an order is made: and, as we have seen, in 
deciding whether and what order to make, the court must treat the child’s 
welfare as the “first and paramount consideration” and may therefore make 
an order only if it is in his best interests. Therefore the only major change of 
substance under our proposals would be the express requirement of proof of 
harm or likely harm to the child. And even then, at present the court in 
deciding whether to make an order, might quite properly refuse one where it 
concluded that the offence, for example, did not put the child’s welfare at risk 
or that an order would do more harm than good. Accordingly, adopting our 
proposed grounds would not exclude cases where truancy or an offence, for 
example, would properly lead to an order under the present grounds. 

Chiidren not at risk of positive harm 

15.28 There is a category of children who have been received into voluntary 
care and who, it is argued, may languish there suffering from what has been 
described to us as “benign neglect” unless an effective parent is substituted for 
their existing ones. If there is no prospect of the child being removed from care 
by his parents and the parents are not disturbing or disrupting the child in 
other ways it would be difficult if not impossible to show that he is or is likely 
to suffer substantial harm under the grounds proposed above, however 
incapable or unfit that parent may be. At present parental rights may be 
assumed over such a child if he is an orphan or abandoned or if by coincidence 
he has a parent who would be incapable or unfit to care for him if he were 
returned to that parent or if he has been in care for three years. 

15.29 As regards a child with an incapable or unfit parent, if the child is not 
likely to be returned to the care of such a parent and suffer as a result, allowing 
parental rights to be assumed on the basis that parental care would be 
inadequate is both illogical and arbitrary and in our view unsatisfactory. As to 
the residual three year ground, it is arbitrary in individual cases, looking 
neither to the child’s needs nor how they can be met. 

15.30 The need of a child in this category for an effective parent can in our 
view best be met through proceedings in private law. Where a long-term 
substitute home is available for child, it is more appropriate to confer security 
on that relationship than to provide an intermediate stage in which parental 
rights are assumed by authorities. Three procedures are relevant. First, 
guardians can be appointed for orphans. Secondly, custodianship, when it is 
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introduced, will cover those fosterings which have continued for a long time 
and also those which have lasted for shorter periods where the parents are 
willing for the foster parents to have legal as well as actual responsibility for 
the child. Thirdly, adoption covers children who are destined to enter a new 
legal family and in appropriate cases it is now possible for them to be freed for 
adoption before the placement is sought and the adoption application made. 

15.31 There will remain some children in respect of whom guardianship, 
custodianship and adoption will not be available and whose only real prospect 
in long term care is in a community home or other institution. It can be argued 
in respect of that residue of children, and indeed of all those who are not at 
risk of positive harm but who are in care on a long term basis, that there is 
rarely if ever any need for local authorities to assume parental rights. The view 
widely held in former years that the stability implied by a parental rights 
resolution is a necessary or at least desirable precondition of long term 
planning has lost ground in recent years and may indeed account in part for 
the apparently marked reduction in the number of resolutions passed. In any 
event, as we are here concerned only with a child whose long term future is in 
care, the argument that a resolution is necessary to ensure that a child remain 
in care is irrelevant. It might be said that a transfer of parental rights could still 
be necessary in those cases where parents were unwilling to co-operate with a 
local authority which, for example, wished the child to undergo a major 
medical procedure, or were positively disruptive or obstructive. However, in 
such cases if positive harm to the child was likely the “harm grounds” would 
apply and if no harm was likely it must be questioned whether rights should be 
assumed at all. 

15.32 In our view, where there is no harm or risk of harm to the child the 
only circumstance in which there is a case for transferring parental rights to the 
local authority is when there is no longer any parent available to exercise them. 
Where there is a parent who is sharing care with the authority and may be able 
to resume full care in the future we do not think that it should be possible for 
parental rights to be transferred. 

15.33 Guardianship is the present procedure for appointing a legal parent for 
a child who has none and we recommend that in these cases the authority 
should apply, as indeed they already can, to be appointed guardian. However 
guardianship proceedings are at present available only where one or both 
parents have died. We recommend that they be extended to cases where a child 
has been abandoned to the care of a local authority. The definition of 
abandonment should go beyond that in the present criminal law or the 
presumption arising when the parents’ whereabouts have been unknown for 
twelve months, to cover cases where the parents have permanently abdicated 
their responsibilities to the local authority. 

A consent ground 

15.34 We have also considered the case for a general consent ground which 
would allow the local authority to take over the care of any child provided that 
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his parent agreed and the court considered such care was the most effective 
means of safeguarding and promoting the child’s welfare. The major problem 
we see with such a ground is that it might lead to pressure on parents to agree 
for fear of more traumatic and prolonged court proceedings. Further to the 
extent that such a ground made it unnecessary to produce and test before the 
court all the evidence in the case it might hamper the court in reaching the best 
informed decision in the child’s interests. The advantages are, of course, 
shorter proceedings and less trauma for the parents and perhaps the child. 
However, overall, we do not recommend that a consent ground should be 
introduced. 

Committals to care in family proceedings 

15.35 For the reasons explained in Chapter 8 we consider that orders 
committing a child to local authority care made in family proceedings except 
wardship should have the same effect as a care order. In those circumstances, 
it would be difficult to justify having different grounds for what in effect is the 
same order, depending on what must often be a matter of chance, namely, 
whether the family’s problems or circumstances bring the child before the 
court in family or care proceedings first. 

15.36 The fact that a committal to care in family proceedings at present gives 
local authorities effectively no more powers than they have in respect of a child 
in their care voluntarily under section 2 suggests that the courts may use their 
power in family cases to confirm section 2 care which is already being provided 
and in effect to require an entitled parent to avail himself of that facility 
(perhaps where the present grounds for reception into care technically are not 
met). Even so, from the child’s and the parents’ point of view, given its 
compulsory nature, the difference between a committal to care in family 
proceedings and a care order will usually be of technical interest at most. It is 
therefore questionable in our view whether any special aims of orders made in 
family proceedings should be achieved by a compulsory order. Rather, in cases 
where all that is aimed is the retention or the reception of a child into section 2 
care it should be achieved by obtaining agreement from the parties. Further, 
our broader “ground” for section 2 care should overcome any difficulties 
about children qualifying for such care without an order. 

15.37 We have therefore concluded that courts in family proceedings should 
have power to commit a child to local authority care only where the grounds 
we propose for a care order are satisfied. 

15.38 We do not, however, recommend any change in the statutory ground 
for committal to care in wardship. Although we consider that our proposals 
will greatly reduce the need for local authorities to resort to wardship, we 
cannot claim to have foreseen every case in which it may be necessary to 
protect a child. Hence we consider that committal should remain available in 
wardship when there are exceptional circumstances making it impracticable or 
undesirable for the child to be or remain under the care of either parent or any 
other individual. It may be desirable for the legislation to clarify that “any 
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other individual” does not prevent committal where local authority fostering 
is appropriate. It may also be desirable for the inherent power of the court to 
commit a child to the care and control of a local authority simply in 
accordance with the welfare principle to be removed, although for the time 
being it will be necessary to retain it as an interim order. We recommend that 
the Law Commission consider these matters in the context of the wardship 
jurisdiction as a whole in the course of their review of the private law. 
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16 . Procedure and evidence in care 
proceedings 



16. 1 Our aim so far as the rules of procedure and evidence in care and related 
proceedings are concerned has been to recommend changes which, together 
with our proposals about participation, will make them more like ordinary 
civil proceedings relating to the custody or upbringing of a child. Our 
proposals would allow the court to give full recognition to the interests of all 
the people involved within a framework which is less accusatorial and more 
flexibly, structured than at present. In particular, by ensuring maximum 
disclosure of the allegations and' evidence before the hearing and by giving all 
those interested a proper opportunity to participate we consider that the 
decisions reached by the courts will be better informed and the child’s interests 
and those of his parents better served. 

Disclosure of case 

16.2 At present the only formal disclosure of a party’s case before the 
hearing is the notice which under rule 14 of the Magistrates’ Courts (Children 
and Young Persons) Rules 1970 applicants are required to serve on the 
parents, the child and any other “interested persons”. That notice is limited to 
specifying the statutory grounds on which the application is based. 

16.3 The Select Committee were concerned about the absence of a “right to 
know in advance the details of the case which will be presented to the court” 
and recommended that the “notice of proceedings should be more informative 
as to the ground” but did not go into details about how to achieve that end. 
They also recommended that there should be “maximum disclosure of each 
party’s case” before the hearing but similarly did not indicate how it should be 
achieved. 

16.4 In ordinary civil proceedings, the plaintiff is required to state the 
allegations he is making in support of the remedy he claims and the defendant 
is required to state whether these are admitted or denied and make any 
counter-allegations and both may seek particulars of each other’s case by 
further pleadings. In wardship and custody disputes in the High Court and 
county courts, the evidence itself is exchanged in the form ot affidavits 
beforehand. 

16.5 So far as improved disclosure in care proceedings is concerned and the 
recommendation that the notice should be more informative, a simple model 
recommended by the Law Commission in matrimonial proceedings in 
magistrates’ courts requires a party to “indicate briefly the circumstances 
alleged to support” his claim and to “set out the main facts which [he] will rely 
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on in support of his grounds” (rule 3, forms 1 and 2 of the Magistrates’ Courts 
(Matrimonial Proceedings) Rules 1980). That seems to us an appropriate 
model to be used in place of the current notice. Not only would it explain the 
statutory ground on which an order was being sought and the reasons for 
bringing proceedings, it would also give a brief statement of the facts which 
are to be proved to support those allegations, without the need for further 
steps as described in paragraph 16.4 in relation to ordinary civil proceedings. 

16.6 As to affidavits setting out in detail the evidence that is to be called, it 
has been suggested that the formality of preparing them might add 
considerably to the cost and delay involved in care proceedings and might be 
an unacceptable burden. However, in preparing their case the local authority 
will have to take written statements from their witnesses. Any extra work 
preparing them for formal disclosure would be balanced by the time saved and 
the improvement in proceedings, not least by providing a record which could 
be used in subsequent appeals or discharge proceedings and by enhancing the 
chances of agreement between the parties. Accordingly, there seems to us a 
case for requiring the applicant to supply written witness statements although 
probably not as sworn affidavits. This is a procedure already followed in some 
magistrates’ courts hearing discharge applications and would fit in well with 
the Select Committee’s proposal that agreed evidence be admissible in writing. 
Accordingly, we recommend that before the hearing local authorities should 
serve their witness statements on the other parties and on any other 
participants that the court directs. 

16.7 Allegations and evidence apart, we have also considered whether the 
applicant should indicate in advance what order is sought and the local 
authority disclose their plans for the child under that order. As to the order, 
provided that it was made clear to those concerned that the court might make a 
different order from that sought, we think it would be helpful. Not only might 
it allay fears where, say, a supervision order only was being sought, but it 
might lead to agreement or at least diminish the conflict. 

16.8 We realise that a requirement to disclose the plans for the child if an 
order is made might not be very helpful early on in a case when the local 
authority’s thinking may be only very tentative. Nevertheless we agree with the 
Select Committee that they should be revealed as soon as possible. As with 
indicating the order sought, revealing the plan would enhance the prospects of 
agreement and sometimes reduce conflict. More important, if in future the 
grounds expressly require the court to be satisfied that an order is the most 
effective means available to it of safeguarding and promoting the child’s 
interests, disclosure of those plans will be a necessary prerequisite to the 
court’s reaching a decision. 

16.9 In these circumstances, the expanded notice should in our view include 
the order sought, and a separate statement setting out how the local authority 
plan to use it in safeguarding and promoting the child’s welfare should also be 
required. Although it may not be possible to produce such a statement as 
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promptly as the notice or even the witness statements, especially where 
proceedings are brought by a different agency from that likely to provide the 
care for the child, rules should provide for it to be made available sufficiently 
early to allow the other participants to decide what action, including 
agreement, should be taken in the light of it before the hearing. That statement 
should be served on the parties and on any other participant as the court 
directs. 

16.10 We have also considered whether all parties should be required to 
disclose their case in advance. Requiring the child and the parents and other 
participants to serve some document setting out their case on the applicant and 
one another arguably would enable all the participants to identify where the 
disagreements existed between them and focus the court’s attention on them; 
ensure that the case was fully argued before the court so that its decision was 
based on all the relevant considerations; make the case more comprehensible 
to the parties; save the court’s time; and lay the foundation for admitting 
agreed written evidence. However, most of these advantages could be achieved 
by discussions between the parties before the hearing on the basis of the 
applicant’s disclosed case without the need for some formal “pleading” or 
witness statements from the other parties. Further, some participants may not 
be legally represented and to require anything formal from them might impose 
an intolerable burden in an already stressful situation. Accordingly, we have 
concluded that apart from the applicant, the parties should be required to 
respond formally and supply witness statements only if the court orders them 
to do so either on the application of any party or on its own initiative. This 
would fit in with our proposal that the court should have more flexible powers 
to decide how and to what extent interested persons should participate in 
proceedings (see Chapter 14). 

Disclosure of documents 

16.11 The Select Committee recommended that there should be “a 
procedure for discovery of documents”, and proposed that the child should 
have full access to local authority case notes. In most civil proceedings each 
party is entitled to examine documents in the other’s possession which are 
relevant to the case. That process of discovery requires each party to serve on 
the other lists of documents and, if necessary, swear that their list is complete. 
Each may then examine the other’s documents and take copies of them. 
Discovery is not available in magistrates’ courts proceedings generally nor in 
the Crown Court. However, even where discovery operates, certain documents 
(either individually or because they belong to a particular class) are privileged 
in law and thus exempt from examination and production in court as evidence. 
Over the last 10 or 15 years, the courts have recognised a separate area of 
privilege in respect of local authority files concerning the care of children. 
Although the nature and extent of the privilege is still uncertain, the reason 
underlying it is the concern that disclosure would “impede the carrying out of 
the public statutory purpose for which documents are brought into existence” 
{Campbell v Tameside MBC [1982] QB 1065). 
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16.12 The extension of some form of discovery to care proceedings might 
seem to offer little advantage if it were accompanied by a wide exclusionary 
rule of privilege which would deprive all the parties (except the local authority) 
and the court of some of the most helpful material in preparing their case and 
reaching a decision. On the other hand it may be important not to inhibit 
social workers and others in the full and frank exchange of views and 
information and the effect on social work record-keeping requires careful 
consideration. 

16.13 A less strict approach to disclosure than the present privilege is taken 
in the DHSS guidance on access by clients to their social work files (DHSS 
Circular LAC (83) 14). It starts from the premise that clients should have 
access to written records about themselves, subject to adequate safeguards. 
However, the circular recognises as good reasons for not disclosing records the 
protection of third parties about whom the record contains information; 
protection of sources of information received in confidence; protection of 
social services staff’s confidential judgements; protection of a child against 
divulging information about him to his parents where they seek access on his 
behalf; and protection of the client himself against information which may 
disturb or harm him. In this connection we have noted that the consultation 
paper on the application of the Data Protection Act 1984 to the records of 
personal social services organisations (including local authority social services 
departments) canvasses qualifying a person’s right of access to information 
held about him by allowing information to be withheld in order to prevent 
disclosure of information about a third party; information received in 
confidence; the provisional but not final confidential opinions reached by staff 
where disclosure would prejudice their carrying out their social work; and 
information which might hurt or disturb the subject. 

16.14 As a minimum we consider that the social work privilege in care 
proceedings should be brought into line with the more liberal approach 
disclosed in the circular and any social work orders under the Data Protection 
Act. However, because of the importance of case records in care proceedings 
we consider that once experience has been gained of disclosing records under 
our proposals the position on privilege should be reviewed again and further 
thought given to limiting privilege to cases where serious harm to the child is 
likely or the identity of an informant would be disclosed. 

16.15 Whatever the rule of privilege, we consider that the guardian ad litem 
should have an explicit, statutory right to examine all the local authority’s 
records and, subject to the rules of evidence, including any special privilege 
over such records, the right to take copies of those records and produce them 
in court. 

16.16 As regards the parent, and the child if he is represented independently 
of the guardian ad litem or one is not appointed, they should have a right of 
access to all the local authorities records except those which are privileged and 
to take copies of those records. 
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16.17 Consideration should in our view be given to requiring local 
authorities to serve a list of the relevant documents in their possession on the 
parties to the proceedings and such of the other participants as the court may 
direct. Further if a rule of privilege continues to operate in care cases we 
consider that the list should identify the document concerned (although not its 
content). Given the importance of case records in care proceedings, in addition 
to a party being able to challenge a claim before the court and for it to rule on 
the matter, we think that if the party is legally represented, his representative 
should be able to see the disputed document so that there is a full opportunity 
to argue the issue. 

16. 18 To enhance full disclosure before the hearing, we have concluded that, 
subject to what is said below about certain reports, applicants should be 
required to serve on the other parties and, so far as the court directs, other 
participants in the proceedings, copies of any document which they intend to 
produce as evidence at the hearing. However, subject to the requirement to 
exchange certain reports (see below), we consider that it would be adequate if 
the other participants’ duty to disclose documents before the hearing was 
limited to cases where the court ordered it. 



Disclosure of reports 

16.19 At present there is nothing to prevent the court handing over the 
“home surroundings” report prepared by the local authority to the parties or 
reading it out. However it may be received and considered without being read 
aloud (rule 20(l)(d)). Alternatively it may be read aloud after the parents or 
the child have been required to withdraw from the court (rule 20(l)(e)). In 
either case the substance of any part of the information given to the court 
“bearing on the child’s character or conduct which the court considers to be 
material to the manner in which the case should be dealt with” must be 
disclosed to the child if practicable in the light of his age and understanding 
(rule 20(2)(a)). Similarly the parents must be told of information concerning 
their character or conduct or that of the child. The parents or child may then 
produce further evidence with reference to those parts of the report. The 
person who made the report may be required to attend. Other reports by “a 
probation officer. . .” (rule 20(l)(d)) are subject to the same rules. 



16.20 However, the guardian ad litem’s report must be given by the court to 
the applicant and the child’s representative, or the child himself if he is not 
legally represented, if the guardian thinks that desirable. A copy must also be 
given to the parents or their representative, if they attend the hearing or 
request it before the hearing. The home surroundings report, a document 
usually prepared by the applicant authority, is not however required to be 
disclosed to the parties. If the full advantages of a prehearing disclosure are to 
be realised, all such reports should be available to the parties well ahead of the 
hearing. If there were still to be less than full disclosure they are matters that 
could be dealt with in prehearing procedures. 

115 



Printed image digitised by the University of Southampton Library Digitisation Unit 



16.21 As to limitations on disclosure of reports put in evidence, it is contrary 
to general principle for evidence to be put to the court which is not disclosed to 
the parties. Unless the evidence is disclosed it is not open to challenge on 
grounds of accuracy or veracity and it may be necessary even for evidence 
which is accurate and truthful to be explained if the court is to obtain a full 
and objective understanding of the case. Accordingly, there should be 
disclosure in full as of right to all the parties, although in relation to the child 
the court might be empowered to withhold from him information which would 
be likely to cause him serious harm. Even then disclosure to the child’s 
representative should be required so that he may, if he thinks fit, challenge the 
decision to withhold the report or part of it. Further, if a limitation on 
disclosure is retained the duty to tell those concerned about certain 
information in the report (see paragraph 16.19) should also be retained. 

Pre-hearing procedure 

16.22 We have considered the need, already met informally in some 
magistrates’ courts, for a pre-hearing procedure to deal with any matters 
which may arise before the full hearing. At present the decision whether to 
make a separate representation order and to appoint a guardian ad litem under 
section 32B of the 1969 Act would bulk largest at that stage. In future, 
however, with greater pre-hearing disclosure of the applicant’s case, evidence 
and documents, and the possibility of agreed evidence, there would be other 
matters which might require attention, and the case for providing a 
pre-hearing procedure to deal with them seems clear. 

16.23 Some matters may be capable of resolution by the court without an 
oral hearing, in particular the appointment of a guardian ad litem or a solicitor 
for the child. Pre-hearing appointments, if necessary, could deal with such 
things as disputes between the parties about disclosure of their case or of 
documents. 

16.24 An objection to a pre-hearing procedure is its implications for time 
and resources. So far as time alone is concerned, there is often already a 
considerable period between the notice of proceedings and the hearing while, 
for example, home surroundings and guardian ad litem reports are prepared. 
Only if the pre-hearing stage caused delays beyond that time lapse could it be 
said itself to delay matters. What is more, to the extent that it would help to 
clarify and narrow the issues in dispute before the hearing it should save the 
court’s time and some of the delays currently experienced through 
adjournments where novel matters arise in the course of the hearing. As to 
resources, a pre-hearing could be before the clerk or a single justice and might 
be conducted orally or on paper depending on the circumstances and the 
matters involved. In that way given the time saved at the hearing before a clerk 
and full bench, we believe a pre-hearing would be as efficient as the present 
system and represent a more effective use of existing resources. 

16.25 If a pre-hearing procedure were introduced it might be desirable if 
neither the justice nor perhaps the clerk who dealt with the preliminary 
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business were part of the court that heard the full case, to avoid any 
appearance of prejudice. 

One or two stages 

16.26 At present care proceedings are divided into two parts. In the first, the 
court is concerned only to establish whether one or more of the specific 
preconditions and the care or control test in section 1(2) of the 1969 Act are 
satisfied. Only if this is so, may the court then turn to the question of what 
order, if any, to make. Respectively these stages are known as “proof” and 
“disposal”. 

16.27 The justification for the two stages is that it keeps separate the issue of 
whether the primary conditions are satisfied from the decision on whether an 
order should be made and, if so, which one. To compress the hearing into a 
single stage given the present grounds would inevitably mean putting before 
the court evidence relevant only to the disposal stage before it had decided 
whether it has power to dispose of the case under its wide discretion. There 
must be concern that if specific primary grounds are retained, evidence which 
though relevant to the disposal stage, is irrelevant to and thus inadmissible to 
prove the grounds, would nonetheless affect the court in deciding whether they 
were satisfied. For example, evidence about the alcoholism or mental disorder 
of a parent may not be relevant to the allegation that a child is not receiving a 
proper education but might incline a bench which heard it to conclude that the 
allegation was proved in order to have the power to intervene. It can therefore 
be argued that if specific primary grounds are retained, it would be important 
to preclude the possibility of their being found to be satisfied on the basis of 
irrelevant or otherwise inadmissible evidence. The risk otherwise would be that 
the claimed protection in the substantive law would be materially diminished 
by relaxation in the procedural and evidential rules. 

16.28 However, if, as we propose, the specific preconditions such as those 
relating to moral danger, school attendance and the commission of an offence 
are abolished and replaced by the requirement of proof of harm or likely harm 
to the child caused by an absence or likely absence of reasonable parental care 
or control, and that an order was the most effective means available of 
safeguarding and promoting the child’s welfare, the case for retaining a two 
stage approach would be difficult to sustain. Evidence, such as that contained 
in the guardian ad litem’s report about general family and social background, 
which is currently inadmissible at the proof stage would usually be important 
in deciding whether there was a deficit or likely deficit in the health, 
development or well-being that could reasonably be expected for the child; 
whether it was the result of an absence or likely absence of reasonable parental 
care; and whether an order would be the most effective means available to the 
court of safeguarding and promoting the child’s welfare. 

16.29 On the positive side the consolidation of the hearing into a single stage 
process would enable the court to have all the information before it at once, 
thus saving time and making the proceedings less complex and more 
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comprehensible to all concerned. It might well have some effect upon the style 
in which hearings are conducted which would itself contribute to a less 
adversarial approach. Hence we recommend that if our proposals relating to 
the grounds are adopted, care proceedings be heard in a single stage. 

Evidence 

16.30 Generally speaking, hearings in magistrates’ courts proceed on direct 
oral evidence and, subject to some limited exceptions and the general rules of 
evidence, hearsay statements and documentary evidence, such as reports, are 
excluded as evidence of the facts which they recite. This contrasts with the 
admissibility of such evidence under the Civil Evidence Acts 1968 and 1972 
which, although they apply to all civil cases in the High Court and county 
courts, including those involving the upbringing of children, do not apply to 
any proceedings in magistrates’ courts, including care proceedings. 

16.31 A number of reforms in the rules of evidence in care proceedings might 
be proposed, the first and most comprehensive amongst which would be the 
extension of the Civil Evidence Acts 1968 and 1972 to care proceedings. These 
Acts, subject to the agreement or acquiescence of the parties or the permission 
of the court, allow oral and documentary hearsay evidence as well as expert 
reports. Magistrates are already experienced in hearing and weighing hearsay 
evidence which is admissible under the current law and could be expected to 
give it such weight as it deserved if it were more widely available to them in 
care proceedings. 

16.32 What may at first seem a major departure and relaxation of the rules 
should be seen in its context. To begin with, the Select Committee 
recommended that agreed evidence should be admissible in writing, arguably a 
broader exception to the present law than the extension of the Acts. Further, in 
future a preliminary procedure coupled with the requirement that a party 
should be given notice of any hearsay or expert report would exclude the 
possibility of hearsay and opinion evidence being “sprung” on the other 
parties and the court at the hearing. Rather, the other parties would have a full 
opportunity to challenge the admissibility of the evidence and the court to 
consider that challenge at the preliminary stage. Even if admitted, the other 
parties will have been able to prepare their cases in the light of the evidence and 
especially to come prepared to attack its probative value. 

16.33 If the Civil Evidence Acts were extended to care proceedings we 
consider it essential that the court should be under a duty to ensure that 
unrepresented parties fully understood the implications of agreeing to or 
acquiescing in evidence being admitted under them. 

16.34 We favour the Select Committee’s broader recommendation that 
agreed evidence should be admissible in writing, provided that at the 
preliminary stage unrepresented parties understand the full implications of 
their agreement and the court satisfies itself that it does not need to hear the 
witness in order to discharge its independent duty to safeguard the child’s 
interests. 
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16.35 Other more limited options might also be considered. For example, 
where a report is prepared at the court’s request (for example, at present 
reports prepared under section 9(2) of the 1969 Act) they should in our view be 
admissible “notwithstanding any enactment or rule of law relating to the 
admissibility of evidence”. A precedent is in section 6 of the Guardianship Act 
1973. It would be essential to require that the reporter make clear when he was 
reporting his own observations and opinions and when he was passing on 
second hand information or opinions and indicate their source and why he 
accepts them and also that the reporter be called as a witness if required by any 
party. 



16.36 Another proposal made to us was to extend section 9 of the Criminal 
Justice Act 1967 to care cases thus allowing written evidence subject to certain 
conditions including giving notice to the other party and his acquiescing. That 
proposal adds nothing however to the Select Committee’s proposal beyond 
substituting acquiescence for agreement which we doubt would be 
appropriate. 



16.37 We recognise that relaxing the rules of evidence, especially in a single 
stage procedure, might be seen as reducing the protection which “strict proof” 
affords to children and families. However, the relaxation would allow all 
parties to bring in relevant evidence which is presently excluded and is as likely 
to strengthen the child’s or parents’ case as it is that of the local authorities. In 
addition, by giving the court wider access to relevant evidence, for example by 
letting in oral hearsay, it would work towards better informed decisions, a 
situation which would benefit all. Accordingly we recommend the extension of 
the Civil Evidence Acts to care proceedings. We also favour the Select 
Committee’s proposal for admitting agreed evidence in writing insofar as it is 
wider than the Acts, provided that the implications of agreement are drawn to 
the attention of unrepresented parties by the court. 



16.38 There might be some advantage in allowing a party to admit an issue 
by giving notice that he will not contest it. The purpose would be to expedite 
proceedings and reduce the trauma of proceedings to the parties where there is 
no substantial dispute. Similar dangers to those arising from agreeing to 
evidence arise and clearly a party should not be able to concede an issue unless 
he is properly represented or the court agrees. In any event, there would be a 
case for requiring the court’s agreement at a pre-hearing to an issue not being 
properly tried and, perhaps, for allowing the court that hears the case itself to 
require evidence of an issue if it thinks it proper to do so. Given the necessity 
of those safeguards, our approval of the Select Committee’s recommendation 
that agreed evidence may be admitted in writing and the importance of 
protecting the child from the effect of mistaken admissions by others, we are 
not convinced that an ability to agree an issue is desirable in principle or 
necessary in practice. 
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Withdrawal of case 

16.39 There has been some confusion about the right of an applicant to 
withdraw his case in care and related proceedings. In our view, though it may 
sometimes be a formality, there is a case for requiring the court’s or a justice’s 
leave to withdraw a case. The purpose is simply to ensure that having once 
begun proceedings and put the child and his future within the power of the 
court, the case should be withdrawn only where the court is satisfied it will be 
in the child’s interests. 

Reasons 

16.40 At present there is no requirement that the court give reasons for its 
decisions, much less that it do so in writing. The result may be that the parties 
do not know precisely or at all why the particular decision was made nor is 
there a record which can be used in subsequent proceedings such as an 
application to discharge or vary the order or an appeal. It has been suggested 
to us that extending to care proceedings a provision similar to rule 36 of the 
Magistrates’ Court’s Rules 1981 requiring written reasons to be given would be 
desirable; we agree, and consider that this would be an important 
improvement. 

Family proceedings 

16.41 The procedures adopted in family proceedings, such as divorce cases 
and adoption, when considering committals to care or supervision orders are 
closely related to the procedural structure in the main action before the court. 
We do not think it would be desirable for us to recommend isolated procedural 
changes in those structures where care or supervision is contemplated. It is, 
however, a matter which we think deserves further consideration by the Law 
Commission in its review of the private law. 
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17. Interim orders 



Introduction 

17.1 If the court in care proceedings “is not in a position to decide what 
order, if any, ought to be made”, it is empowered by section 2(10) of the 1969 
Act to make an interim care order. An interim order may also be made under 
section 28(6) while a child is detained in a place of safety (see Chapter 13). An 
interim care order, which has the legal effect of a full care order (see Chapter 
8), lasts for a period of up to 28 days, at the expiry of which a further order 
may be made. 

17.2 Research by the University of Bristol found that successive interim 
orders were common (63% of cases involving one order proceeded to a second 
order and 38% to more than two). More than four orders were made in about 
10% of cases. However the maximum length of interim care is unlimited and 
in one case, which still had not been completed, fourteen orders had been 
made. Further, the evidence showed that as a case became more protracted, 
the chances of a full care order being made increased. 

17.3 The main purpose of an interim care order is usually to protect the child 
whilst the parties prepare for the full hearing and specifically in some cases for 
the guardian ad litem to prepare his report. During the interim period the local 
authority themselves may seek to avert the need for a full care order, using the 
time as a “breathing space”, perhaps following a particular crisis. During the 
hearing itself interim orders are made following proof of the primary 
condition, pending a decision on which order, if any, ought to be made. There 
is, further, some evidence of the guardian ad litenTs work leading to a 
settlement of the case. Research showed that nearly half of the cases which had 
been concluded did not result in a full care order. Although this seems to 
demonstrate that at the interim stage magistrates quite rightly err on the side of 
caution there is no legal authority to suggest that an interim order may be 
made principally to allow for social work intervention in the hope of resolving 
the case before the full hearing. 

17.4 The Select Committee did not make any specific recommendations 
concerning interim care. However we are concerned that the current provisions 
are neither clear enough nor sufficiently attuned to the practical issues 
involved at the interim stage. Of fundamental importance in our view is that 
care proceedings should be dealt with as soon as possible. The dangers of delay 
are particularly acute in the case of younger children and babies. Further, 
during an interim care order the child is subject to uncertainty which is 
inevitably unsettling for him and should be reduced to a minimum. Local 
authorities themselves are sometimes unwilling to take decisions which may be 
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prejudicial to the court’s eventual order in respect of a child in interim care 
and thus the child may experience a series of short-term arrangements. Our 
proposals are designed to curtail the opportunity for excessive delay and, at 
the same time to take account of the practical steps which must be taken before 
the case can be fully heard. 

Jurisdiction 

17.5 At present section 28(6) of the 1969 Act permits an interim order whilst 
the child is detained in a place of safety, apparently even though care 
proceedings have not been commenced, although we have no reason to 
suppose that such orders are made. We consider that it should not be possible 
to prolong the effect of a place of safety order in this way. Hence we 
recommend that the court should not be able to make an interim order except 
in the course of care proceedings. 

Applicants 

17.6 We recommend in Chapter 12 that only local social services authorities 
and the NSPCC should be able to apply in care proceedings and, following the 
recommendation made above, only they should be able to apply for an interim 
order. As we recommend in Chapter 12, before starting proceedings at all the 
NSPCC should have to consult the local authority and where they go ahead the 
local authority should be joined as a party. 

Grounds 

17.7 At present there are no criteria to guide the court in making an interim 
order, except in cases under section 2(10) that the court is “not in a position to 
decide what order, if any” to make. In practice many courts expect the 
applicant to show a prima facie case. Research showed that what is required 
varies considerably. Some courts require “evidential support” of one of the 
primary conditions in section 1 of the 1969 Act, others require virtually a 
“dress rehearsal” of the full hearing. We are concerned that the criterion of a 
prima facie case is imprecise and is not always applied, particularly where the 
interim order is not contested. 

17.8 We recognise that it might be unrealistic to require proof of the 
conditions we propose in our reformulated grounds (see Chapter 15) at this 
first stage, particularly in cases following an emergency protection order. 
However the applicant should be able to satisfy the court that there is 
reasonable cause to believe that the grounds for an order may exist. This 
would require the evidence of social workers involved in the case both as to 
what has happened and what may be needed to protect the child and perhaps 
some medical evidence but should not necessitate a detailed forensic inquiry. 

17.9 We also recommend that the court should have to apply a purposive test 
before it may make an interim order: that detention or removal of the child to 
necessary in order to safeguard the child’s welfare during the interim period. 
In our view the order should be both protective of the child and necessary, 
given the crucial influence an interim care order may have. Therefore although 
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the “reasonable cause” test may in some cases reduce the burden on local 
authorities, we believe that the secondary purposive criterion would ensure 
that intervention is clearly restricted to cases of need. Our proposal would 
particularly require assessment of the local authority’s plans for the child when 
an interim care order is made and we recommend later that the court should 
have a flexible range of disposals for cases where it is satisfied that the 
circumstances of the case do not demand a care order. 

Procedure 

17.10 Generally we recommend that the procedure and rules of evidence at 
the interim hearing be assimilated so far as is appropriate with those applicable 
in care proceedings (see Chapter 16). 

The court 

17.11 Interim orders may be made under section 28(6) by a single justice. 
However, given the importance of the issues at stake and the fact that the 
parties may all participate in proceedings, we recommend that interim care 
orders should be made by a full court. We do not think that the court at the 
interim hearing should be able to arrange for itself to hear the full hearing if it 
has been considering evidence which would not be admissible at the later stage. 

The parties 

17.12 Since the parents will be the respondents in care proceedings it is 
essential that they be given the chance to obtain legal advice and representation 
by the time of the interim hearing. The notice of proceedings should be 
accompanied by a standard leaflet which advises parents of their rights. 

17.13 At present an interim order cannot be made unless the child is before 
the court, save that he need not be present if under five or if he is ill or has had 
an accident or if he is legally represented. Further, an interim order is stated to 
require local authorities “to bring the child before the court” at the expiration 
of the order. These requirements derive from the magistrates’ criminal 
jurisdiction. If his parents are made parties and the procedure is to be on more 
civil lines it should be unnecessary to have the child “brought before the 
court” and the interim order need not be worded as at present. Therefore the 
court would be able to proceed even though the child was absent. However, as 
is proposed in Chapter 14 the child should be served with a notice of 
proceedings and he should be entitled to be present. If possible he should by 
then be represented either by a guardian ad litem or by a lawyer or by both (see 
Chapter 14). The court should also have power to order his attendance and to 
issue orders enabling him to be found and brought to court. 

Pre-hearing matters 

17.14 Some pre-hearing issues, for example the appointment of a guardian 
ad litem and/or a solicitor for the child should be dealt with at the earliest 
possible opportunity. They may be dealt with at the interim hearing or 
separately by a single justice or the clerk (see Chapter 16). Particularly, it may 
not be desirable for the court at the interim hearing to turn its mind to 
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questions of the admissibility of evidence at the main hearing if it is going to 
hear the full application later. 

Consent to an interim order 

17.15 The research we commissioned indicated that in some courts an 
interim order may be “rubber-stamped” if it is not opposed. Therefore we 
considered whether we should permit parents to agree to an interim care order 
without any evidence being heard except that relating to their consent. For the 
child and the parent the consequences of interim care are so grave that an 
order which is simply agreed may be undesirable. Given that we recommend 
that the court should be satisfied of the order’s necessity we consider that the 
evidence of the criteria being satisfied should always be examined by the court. 
We are further convinced of this course because of the dangers of parents 
being encouraged to consent to interim care in order to avoid the trauma of the 
court hearing. However the court could, under our proposals, be offered 
evidence in writing to expedite an unopposed interim order. 

Length of orders and repeat applications 

17.16 The study by Bristol University and the comments we have received 
have led us to believe that a 28 day order sets an unrealistic constraint on the 
parties and the court. Further, evidence shows that some courts operate 
three-week rotas which necessitate 21 day orders. The practicalities of 
proceedings (obtaining reports, assessments, interviewing witnesses and court 
listing) lead to an average of 2/3 interim care orders in cases where an interim 
order is sought at all. The number of interim orders is also increased by the 
preference of some courts to make shorter orders, say of 7 or 14 days, to 
maintain pressure on the parties. We do not wish to discourage the court’s 
discretion to specify earlier dates. However, whilst we are concerned about the 
effect of delay, we do not consider that mandatory re-appearances at the 
expiry of a certain period serve a clear function. Provided that the court has 
power to set a shorter period and there is a right to challenge the order’s 
continuation, we recommend that an order longer than 28 days should be 
possible. 

17.17 In approving a longer period we realise the risk of it becoming the 
norm. However at present the need to re-apply to court does not seem to deter 
protracted interim care. Instead we feel that a more realistic initial time period 
backed by a more restrictive renewal power might more effectively expedite the 
full hearing. The time period we recommend acknowledges that guardians ad 
litem on average request a minimum of six weeks to compile their report and 
that the parties need time to consider that report. Hence we recommend that 
an interim order may be for a period of up to 8 weeks. The court should, at the 
time of the interim order, fix a date for the full hearing, the interim order, even 
if shorter than 8 weeks, should be capable of extension only in exceptional 
circumstances where it is necessary to do so and that extension should be for 
shorter periods, and not more than 14 days. Indeed the court should be 
prepared to insist on proceeding even if the applicant would prefer an 
extension. 
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17.18 This recommendation, linked with the reduction in the maximum 
duration of a place of safety order, increased rights (of participation in interim 
proceedings, of appeal and to apply for discharge) and more specific, 
purposive grounds, should increase the substantive and procedural protection 
afforded to families and allow proper preparation by all parties before the full 
hearing. 

Adjournment 

17.19 Rule 15(1) of the Magistrates’ Courts (Children and Young Persons) 
Rules 1970 permits the court to adjourn the hearing, whether before or after its 
commencement. The court then must fix a date for resuming the hearing if an 
interim care order is made. We recommend that the court should always fix a 
date for the resumed hearing and that the time limits we propose for interim 
care orders should apply equally to adjournments. 

Interim orders and adjournments during the hearing 

17.20 Where the full hearing has commenced but the court is not yet satisfied 
that there is actual or likely harm to the child and a lack of a reasonable degree 
of parental care or that the child is beyond his parents’ control, the court 
should be able to adjourn and make an interim order on the terms and 
conditions set out above. 

17.21 Section 2(10) allows an interim order to be made not only before the 
present specific grounds for intervention are proved but also where the court is 
unable to decide what order, if any, to make, that is at the “disposal” stage. 
Rule 20(l)(c) of the 1970 Rules also permits an adjournment at this stage, 
where the court wishes to obtain information or further information from the 
guardian ad litem or local authority. These powers will be of greater 
importance if, in future, the grounds for a final order expressly require the 
court to be satisfied that the order is likely to be the most effective means of 
safeguarding and promoting the child’s welfare available to it. 

17.22 We recommend that, once it is satisfied that the child has suffered 
harm or is at risk of harm, as a result of a lack of parental care or the child 
being beyond parental control, the court should be able to adjourn and make 
an interim care order to obtain further information. The grounds for the 
adjournment should be that further information is needed to decide what 
order, if any, is likely to be the most effective way of safeguarding and 
promoting the child’s welfare. An interim care order should be possible at this 
stage, whether or not one has been made previously, provided that it is 
necessary in order to safeguard the child’s welfare during the adjournment. 
However the adjournment and interim order should only last for up to 28 days 
since normally the presentation of the local authority’s plans for the child 
should enable the court to determine at the time of the main hearing the 
effectiveness of the order which is contemplated. 

A maximum time period 

17.23 Although we recommend that a further interim order should only be 
available on a restricted basis, we have considered whether an additional 
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provision would help to prevent procrastination. In Scotland there is a 
maximum time period, as exists in Scottish criminal proceedings, after which 
the case automatically lapses. Exceptionally the authority may apply for 
extension. The Prosecution of Offences Act 1985 provides a regulation- 
making power for England and Wales for time periods in criminal cases. This 
differentiates the maximum periods of custody before trial and the maximum 
overall time limit pending trial (including periods on bail). In care proceedings 
either the maximum length of interim care or the maximum time between 
initiation of proceedings and the hearing could be prescribed. The sanction for 
breach of this maximum could be the dropping of the case or a requirement of 
application to the High Court for an extension or for the case to be heard. 

17.24 However we are unsure of the benefit of a maximum period of interim 
care. Given that the grounds for an interim order will be more stringent and 
purposive, we doubt whether the application of a time limit would be in the 
child’s interests. Further, local authorities would always be free to re-apply in 
care proceedings if the grounds for doing so were believed to exist. 

17.25 Nevertheless we do recommend that further consideration should be 
given to prescribing maximum time limits in care proceedings in the light of the 
experience in criminal cases and whether delay continues to be a problem in 
care proceedings. 

17.26 Research shows that the great majority of cases in which over three 
interim orders are made are brought in respect of harm or likely harm to the 
child. The cases of longest delay have concerned waiting for the completion of 
criminal proceedings against the parent to avoid the risk of undermining the 
parent’s right of silence and right not to disclose his case before the trial. 
However delay can be detrimental to the child and it ought to be possible to 
decide the most appropriate disposal of the case in the interests of the child 
before the criminal proceedings are heard. 

17.27 One reason for delaying the care proceedings may be difficulty in 
proving the source of the harm to the child if the parent claims the right to 
refuse to answer questions on the ground that they might incriminate him. We 
recommend that further consideration be given to removing the parent’s right 
to refuse to answer questions in care proceedings on that ground, but with a 
corresponding provision that the answer given will not be admissible in any 
criminal proceedings (save for perjury). There are precedents for this 
elsewhere in the law where the protection of some other interest (in this case 
the welfare of the child) is deemed more important than the prosecution of an 
alleged offender. 

Range of orders 

17.28 The range of disposals available to the court at the interim stage 
should, in our view, be increased. Our proposals aim to reduce the need for 
interim care orders and provide more appropriate disposals in the interests of 
the child. 
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17.29 We recommend that an interim supervision order should be possible 
where the court finds reasonable cause to believe that the grounds for an order 
in the main proceedings may exist and that such an order is necessary to 
safeguard the child’s welfare during the interim period. The research we 
commissioned illustrated that in some cases interim care was ordered, even 
though the child would be returning home, to give local authorities greater 
control over the placement. We recommend in Chapter 18 certain 
improvements to supervision orders which would make them a more effective 
means of achieving a degree of control short of removal from home and 
supervision would be equally appropriate in such cases at the interim stage. 
Interim supervision orders could also be useful to attain a particular object, 
for example, that the child received medical examination or attends school. 

17.30 We recommend in Chapter 19 that the court should be able to award 
legal custody to a parent or a third party in care proceedings. We also propose 
that an interim custody order between parents or spouses should be possible. 
Magistrates currently have the power to make an interim custody order in 
favour of a parent or spouse in guardianship and domestic proceedings and 
will be able to do so in custodianship applications. An interim custody order in 
favour of the other parent or spouse should be possible if it is in the best 
interests of the child as between those parties. Although there might be some 
danger in the court making orders which do not give control of the placement 
to the local authority, an interim custody order might obviate the need for a 
care order in the full hearing where the interim order proved an effective 
means of promoting the child’s welfare. Such an interim custody order could 
be appropriate where the court was not satisfied that the grounds for interim 
care were established, for example, because an interim care order was not 
proved to be “necessary” but the local authority intended to continue with 
care proceedings. An interim custody order might also be particularly 
desirable where parents (or spouses) have separated and the local authority 
wish to move the child from the parent with custody. The parent without 
custody may be able and willing to care for the child and the fact of custody 
having been awarded to the other parent in earlier family proceedings may not 
reflect on the non-custodial parent’s capacity as a parent. Further, at present 
the non-custodial parent can only achieve the result we propose by initiating 
two proceedings: for variation of the custody order and discharge of interim 
care. It is clearly preferable that a single court should be able to decide whether 
an order in his favour is in the child’s best interests. 

Access 

17.31 In the family proceedings mentioned above, magistrates may also 
award interim access. If the court makes an interim care order it should be 
required to consider whether the arrangements for access are satisfactory. 
There should be a statutory presumption of reasonable access and the court 
should have the power to define access at the interim stage if there is a dispute 
or if it does not consider that the local authority’s arrangements are satisfactory 
(see Chapter 21). The court should also be able to authorise local authorities to 
deny access at an interim hearing. If the court does not make an interim care 
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order it should nevertheless be able to make an access order in favour of a 
person with a legal right of access to the child. 

Challenge to an interim order 

Appeals 

17.32 At present, the child, and a parent on his behalf, may appeal against 
an interim order. This appellate right is rarely used. However, because of the 
potential seriousness of the effect of the interim decision and our 
recommendation to extend the maximum duration of the order, we 
recommend that appellate rights should be extended to parents independently 
of the child. We also recommend that local authorities should be able to 
appeal against the decision in the interim hearing. These recommendations 
bring the interim stage into line with the full hearing (see Chapter 22). 

Discharge 

17.33 The local authority, the child, or a parent on his behalf, may apply to a 
juvenile court for discharge of the interim order. We recommend that the right 
to apply for discharge should be brought into line with the full hearing, that is 
it should vest in the child, his parent or guardian, any person who apart from 
the order would have the right to actual custody of the child, a putative father 
seeking custody and any person qualified for custodianship (see Chapter 20). 
If an application for discharge is refused no further application should be 
possible without leave of the court. The grounds on which discharge is sought 
should be that the interim order is no longer necessary to safeguard the child’s 
welfare in the interim period. 

17.34 At present the child, or a parent on his behalf, may apply to the High 
Court for discharge on such terms as the Court thinks fit. The High Court will 
not interfere with the justices’ discretion unless they had acted mistakenly on 
the facts, on the basis of a wrong principle or if they were “plainly wrong” (i? 
v Birmingham Juvenile Court ex p.P and S [1984] FLR 343). The High Court’s 
jurisdiction was provided principally for proceedings under section l(2)(f) of 
the 1969 Act in respect of juvenile offenders; it provides an analogous power 
to that in bail applications. If section l(2)(f) is repealed, we do not think that 
the High Court’s jurisdiction would be appropriate, given the rights of appeal 
we propose and the magistrates’ courts’ continuing jurisdiction to discharge an 
interim order. Further, in an extreme case the power to apply for judicial 
review by the High Court of the magistrates’ decision would be available. 
Judicial review, incidentally, would seem to cover the same ground as the 
present specific right to apply to the High Court. 

Other interim care orders 

17.35 There are several miscellaneous powers to make interim care orders. 
The jurisdiction to make an order following the child’s arrest to secure his 
attendance before the court is considered in Chapter 13. In proceedings for 
variation or discharge of a supervision order the court may make an interim 
care order whilst it seeks further information about the child (section 16(4) of 
the 1969 Act). Further, if the child in care proceedings resides in a petty 
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sessions area other than that for which the court acts, the court must direct 
that the child be brought before the court acting in his area, and, if so, may 
make an interim order (section 2(11)). These orders should be brought into line 
with the changes recommended above. 
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18. Supervision orders 



18.1 A court if satisfied that the grounds for an order exist in care 
proceedings may, as an alternative to the other orders mentioned in Chapter 
19, make a supervision order. It may also make such an order when 
discharging a care order. The effect of the order is to place the child under the 
supervision of a local authority or in certain circumstances probation officers 
who are under a duty to “advise, assist and befriend” the supervised person. 

18.2 When making a supervision order the court may impose requirements 
on the child. First, the court may impose such of the provisions as are 
prescribed in the Magistrates’ Courts (Children and Young Persons) Rules 
1970, requiring the child to keep in touch with his supervisor; tell him of 
changes of residence or employment; or submit to a medical examination 
arranged by the supervisor. In addition, section 12(1) of the 1969 Act allows 
the court to require the child to live with a named person. Further, in certain 
circumstances, the court may require the child to receive psychiatric treatment 
(section 12(4) and (5)). The Court may also require the child to comply with 
certain directions from the supervisor, for example to live at a specified place; 
take part in specified activities; and present himself to a specified person 
(section 12(2)). Although such intermediate treatment has usually been 
provided with offenders in mind it may be equally applicable to children in 
need of care. 

18.3 A supervision order may last for a specified period of up to three years 
or until the child reaches 18, whichever is the shorter, and the child or the 
supervisor may at any time apply to have the order varied or discharged. On 
discharge the court has power to make a care order instead. However, the 
court cannot vary or discharge the original order or substitute a care order 
unless it is satisfied that the child either is unlikely to receive the care or control 
he needs unless an order is made, or is likely to receive it notwithstanding the 
discharge or variation. Presumably, subject to those limitations, the court is 
bound to do what is in the child’s best interests. 

18.4 There is no prescribed remedy for the breach of a requirement and the 
supervisor’s only recourse is to seek to have the terms of the order varied or to 
have a care order substituted for it or simply to have the order discharged. 

Reform 

18.5 The Select Committee were concerned about the small number of cases 
in which supervision orders were made (in 1983 there were about 1,400 
supervision orers made in care proceedings as compared with about 3,000 care 
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orders). They suggested that the reasonwas that perceived ineffectiveness of 
supervision orders and that these might be used more widely if the supervisor 
were given greater powers not only over the child but over the parents as well. 

In particular supervision might be used instead of a care order where the local 
authority intended to place the child at home on trial if a care order was 
obtained. 

Imposing requirements on parents 

18.6 One way forward would be to enable the court to impose conditions on 
the parent or whoever has the actual custody of the child provided that the 
actual custodian has had an opportunity to be heard. A precedent for this 
approach can be found in Ontario’s Child Welfare Act 1978, although it goes 
wider in allowing requirements to be imposed on any person who has been 
given an opportunity to be heard in the proceedings. 

18.7 Whether the requirements under a supervision order are met may 
depend on the parent rather than the child, especially where the child is young. 
At present orders may be frustrated, for example simply by the parent refusing 
the supervisor access to the child. Refusal to allow a supervised child to be 
visited or medically examined is now automatically reasonable cause for 
suspicion so that a warrant to search for and remove the child may be 
obtained. Nevertheless, where the object of the supervision is in fact to impose 
requirements on the parents for the protection of the child we consider that the 
court should have express power to do so. 

18.8 Under the Ontario legislation the court is given a very wide discretion 
about what requirements it may impose on all parties and we see the advantage 
of being able to tailor each order to the individual needs of the particular case. 
On the other hand, if the courts have an unfettered discretion there is always 
the risk that they will impose requirements which local authorities have neither 
the facilities nor the resources to meet. Accordingly, on balance, we favour the 
requirements continuing to be listed in secondary legislation where, without 
giving a new dimension of discretion to the courts, they may from time to time 
be added to or amended to meet changing circumstances or perceptions. 

18.9 As to what requirements precisely the court should be able to impose on 
adults the following list has occurred to us: 

a. to keep the supervisor informed of his address and that of the child; 

b. to allow the supervisor access to the child in the home and to assess the 
child’s welfare, needs and condition; 

c. to allow the child to be medically examined; 

d. to comply with the supervisor’s direction to attend with the child at a 
specified place (such as a clinic or day centre) for the purpose of medical 
examination, medical or psychiatric treatment, or participation in specified 

activities; 
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e. to permit the child to receive medical or psychiatric treatment; and 

f. to comply with the supervisor’s directions on matters relating to the 
child’s education. 

18.10 Conditions (a), (b) and (c) reflect the current “prescribed conditions” 
but are addressed to the parents or the person with actual custody instead of 
the child, (d) is in part the parental counterpart to the present power to require 
the child to take part in specified activities but is aimed not only at securing the 
child’s attendance but also the more active participation of the parent, for 
example, in classes in child care or in mother and toddler groups and the like. 

18.11 Condition (e) is the parental counterpart to the existing power to 
require a child in certain circumstances to receive psychiatric treatment but 
expanded to cover medical treatment; we envisage that the treatment should 
similarly be by or under the direction of a specified medical practitioner, or as 
a non-resident patient at a specified place, or as a resident patient in a specified 
hospital. Both medical evidence and parental consent will be required for the 
making of an order. Nevertheless, in order that the parents retain some voice 
in major medical decisions relating to the child, it may be necessary to 
distinguish between routine and more serious steps, by providing (as is done 
with psychiatric probation orders) that the parent will not have contravened 
the order by refusing to permit surgical treatment if this is reasonable in all the 
circumstances. 

18.12 We consider that it would also be advantageous if the court could 
impose requirements on the parent and the child to comply with the 
supervisor’s directions on matters concerning the child’s education. This 
power would be in addition to the power of the court in separate proceedings 
under the Education Act 1944 to make a specific educational supervision order 
which we propose in Chapter 12, but would be useful where failure to send the 
child to school was part of a more general pattern of neglecting his needs. 

18.13 In summary, therefore, we recommend that the court should in future 
have power to impose the requirements mentioned above on parents when 
making a supervision order in care proceedings. 

Removal of the child in an emergency 

18.14 We have considered whether the supervisor should be able to remove a 
child from his home in an emergency. However, our proposals in respect of 
emergency protection would seem to cover all the situations in which a social 
worker would want to remove a child under a supervision order from home 
and we are reluctant to suggest that any such severe step should be possible 
without independent judicial consideration. Hence we do not recommend it. 

Living with a named individual 

18.15 The power to require the child to live with a named individual will in 
our view be largely overtaken by our recommendation that the court in care 
proceedings should have power to grant legal custody to another person, for 
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example a relative or friend and should therefore be abolished. This will have 
the advantage of clarifying the legal status of the other person and enabling 
him to combine both the powers and responsibilities of a parent. The order 
could be coupled with a supervision order if required. 

Supervisor's duty 

18.16 We consider that the supervisor’s duty should expressly include a duty 
to give effect to the requirements in the supervision order as well as being 
under the general duty to “advise, assist and befriend” the child. In addition, 
the legislation should impose a duty on him to consider applying to the court 
when a requirement is not complied with. 

Non-compliance 

18.17 At present there are no prescribed sanctions for failing to comply with 
the requirements of a supervision order and we consider that this should 
continue to be the case. Where the order proves ineffective in safeguarding the 
child’s welfare the supervisor may apply for a variation in the requirements or 
for a care order. Magistrates also have general powers to deal with 
disobedience to their orders made in civil proceedings, analogous to the higher 
courts’ powers in contempt. Such powers are rarely appropriate in civil 
proceedings concerned with children but we would not suggest any alteration 
to them in this context. This approach is consistent with our view that care 
proceedings should, as far as possible, be regarded as ordinary civil 
proceedings relating to the upbringing of a child. 

Grounds 

18.18 It has been suggested that there might be a case for providing special 
and presumably less onerous grounds for a supervision order. We have 
rejected the suggestion because we are not convinced that anything less than 
the satisfaction of the grounds we have proposed in Chapter 15 could justify 
compulsory state intervention even at the level of supervision. Weight would 
be leant to that argument if, as we propose, the parent as well as the child 
could in future be bound by such an order. Such a change would also lead to 
unnecessary complexities where, for example, in an application for a 
supervision order, it became apparent on hearing all the evidence that nothing 
less than a care order would do. 

Discharge and variation 

18.19 As to the criteria the court should apply in deciding whether to vary or 
discharge a supervision order it seems to us that its sole concern should be the 
best interests of the child of which the need for care or control, at present the 
only express consideration, is only part. Accordingly, in line with our proposal 
about the grounds for discharging a care order, we recommend that the 
welfare of the child should be the first and paramount consideration in 
proceedings for the discharge of a supervision order. 

18 20 As regards the criteria for varying a supervision order or substituting a 
care order for it, we recommend that the final part of our proposed grounds 

133 



Printed image digitised by the University of Southampton Library Digitisation Unit 



for an order should apply, namely, that the variation or substitution should be 
the most effective means available to the court of promoting and safeguarding 
the best interests of the child, but that is should not be necessary to prove once 
more that the child is suffering or is likely to suffer harm as a result of lack of 
parental care. 

Consent 

18.21 Supervision orders will depend for their effectiveness upon a level of 
co-operation being achieved between supervisor and family. Hence there 
would be little purpose in making one without the consent of a parent to whom 
requirements are to apply and we recommend that such consent be a 
pre-requisite to an order. We do not recommend that the consent of the child 
be required, save that the provision at present requiring the consent of a child 
of 14 and over to a condition for psychiatric treatment should be retained and 
extended to conditions requiring medical treatment generally. 

Family proceedings 

18.22 In wardship and adoption, and in family proceedings where the court 
makes an order for custody or care of the child, the court may place a child 
under the supervision of a local authority or probation officers where there are 
exceptional circumstances making such supervision desirable. It appeared in 
1983 that there were about 37,000 children subject to supervision orders made 
in family proceedings of which 22,000 were under the supervision of local 
authorities. Although the numbers made annually increased over the last two 
decades they appear to have levelled off in recent years and in 1982 about 
7,700 new orders were made. 

18.23 Once made, such orders last until the child is 18 or the order is 
discharged. Further, the court has no power to impose special conditions and 
there is no indication of what powers and duties the supervisor has. 

18.24 It has been suggested to us that, as with committal to care, the grounds 
and effects of such orders might be assimilated with those made in care 
proceedings. As far as the grounds are concerned, we do not think that this 
should be done. Although we do not know all the reasons which prompt courts 
to make such orders, it is clear that actual or likely harm to the child is not 
always the court’s main concern. The objective may be to provide support for 
the child or the custodial parent following the trauma of a divorce, to reassure 
a non-custodial parent that the child is receiving proper care or, above all, to 
assist in resolving problems over access. In divorce and other matrimonial 
causes, it is an important means whereby the court can discharge its duty under 
section 41 of the Matrimonial Causes Act 1973 to satisfy itself that the 
arrangements proposed for the child are satisfactory or the best that can be 
devised in the circumstances. 

18.25 As far as their effects are concerned, we understand the concern of 
local authorities both about the uncertainty in what is required of them and the 
persistence of orders which may have outlived their usefulness. On the other 
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hand, such orders are made in proceedings which are not the subject matter of 
this review and in which committal to local authority care may never be 
contemplated. Hence we are reluctant to make firm recommendations which 
may have consequences which we cannot foresee and in advance of the 
separate review of most of the jurisdictions in which such orders can be made. 

18.26 Nevertheless, there are several suggestions which we think are worthy 
of serious consideration. The Matrimonial Causes Procedure Committee has 
already recommended that normal practice should be to make orders for a 
defined period. Although it is always open to the supervisor to apply for 
discharge of an order and it is important to maintain the court’s power to 
tailor its order to the needs of the individual child, it would be helpful to 
provide that orders shall last for a set period of say one year unless the court 
specifies a shorter or longer term, but with power to extend or curtail it at a 

later date. 

18.27 As to the effect of an order, it may be helpful to clarify the 
supervisor’s duty as being to ' 4 advise, assist and befriend the child and his 
parents. There is at present no power to make regulations defining further how 
the local authority should carry out supervision (as there is for orders in care 
proceedings although not yet exercised). The type of supervision which is 
needed in these cases may on occasions be quite different but it might be 
possible for the court to apply or disapply the regulations. As recommended 
by the Matrimonial Causes Procedure Committee, it would certainly be 
helpful for the court to state clearly the purpose of the order and what it hopes 
the supervision will achieve. Similarly, it would be advantageous if the court 
could attach the same requirements as in orders made in care proceedings, 
addressed to either parent or the child as appropriate. 

18.28 Consideration might be given by the relevant rules committees to 
requiring notice to local authorities before appointing them supei visor, but the 
advantage of thus allowing them to consider the case must be set against the 
inevitable further delay which could so easily prejudice both children and 
parents, particularly in an access dispute. 

18.29 Finally, it might be provided that supervisors in proceedings under the 
Domestic Proceedings and Magistrates Courts Act 1978 and the Guardianship 
of Minors Act 1971 should have the same power as those under the 
Matrimonial Causes Act to apply for a variation in the arrangements for the 
care of the child as well as in the supervision order itself. 

18.30 For the reasons earlier explained we make no firm recommendations 
on these matters, save that they be given further consideration in the 
appropriate context and as soon as possible. 



135 



Printed image digitised by the University of Southampton Library Digitisation Unit 



19. Range of orders in care 
proceedings 



19.1 Currently, a court in care proceedings has a discretion, if one of the 
primary conditions and the care or control test are proved, to make no order at 
all or one of the orders listed in section 1(3) of the 1969 Act. These are a care 
order; a supervision order; an order requiring the parent to enter into a 
recognisance to take proper care of or exercise proper control over the child; 
and a hospital or (if the child is 16) guardianship order under the Mental 
Health Act 1983. 

19.2 A number of proposals to change the options open to the court have 
been made, the most important amongst which are the Select Committee’s 
proposal for a time limited care order and the suggestion that the court in care 
proceedings should have power to award custody to an individual. 

Time limited care orders 

19.3 The Select Committee concluded that within three years of a care order, 
local authorities should either have returned a child to his family or have put in 
hand plans for his long term stay in care. They were concerned that in practice 
children too often drifted on in care without a decision being taken. 
Accordingly they recommended that a care order should last initially for three 
years at the expiry of which the case would come back before the court which 
would have either to confirm the order or discharge it. If confirmed, the order 
would then become indefinite up to the age of 18. 

19.4 We share the Select Committee’s concern that children should not drift 
on in care without proper plans for their future. However, we do not believe 
that a review power limited to either discharging or confirming the order 
would improve matters. Such a scheme would risk the court facing cases where 
even though the care provided had been unsatisfactory, especially as regards 
long term planning, there was no alternative but to order that the child should 
remain indefinitely in care. In our opinion, the idea of a review without powers 
to direct how the child is to be treated in future is unrealistic. However, for the 
reasons explained in Chapter 2, we are unwilling to recommend that the courts 
should have such directional powers in care cases and accordingly we see no 
purpose in a court review short of an application to discharge the care order. 

19.5 In any event, we consider that three years would be too long before a 
review, especially in cases of young children or children who during that 
period had little or no contact with their parents. 

19.6 Elsewhere we recommend that in an application to discharge a care 
order the court should have power to order a phased return of the child to his 
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family (see Chapter 20). It strikes us that there will be cases where a child is not 
in his parents’ care at the time of the care proceedings and where the 
circumstances may be very similar to those existing when a discharge is sought. 
For example, the child may have been in interim care for some weeks or even 
months; and, in future, he may previously have been in shared care for months 
or even years. The case for allowing the court to order a phased return in such 
cases is as strong as on discharge. Accordingly, we recommend that the court 
should have the same power to order a phased return at the conclusion of care 
proceedings as we have proposed that it should have on hearing a discharge 
application. 

Custody orders 

19.7 We have considered whether it would be desirable to extend the court’s 
disposals in care proceedings to include an order giving custody to a private 
individual, for example, one of two parents, or another relative or friend. We 
have concluded that it would. 

19.8 It is, of course, at present open to parents, including putative fathers 
and, once custodianship is introduced, in some circumstances to people who 
are already looking after the child, to seek custody in other proceedings. 
However, many third parties are unable to apply for custody save through 
wardship. Further, it would involve two separate sets of proceedings and 
multiple appearances if custody, as an alternative or substitute for a care 
order, were left to be dealt with in family proceedings. 

19.9 As a technical matter, we consider that the court should have power as 
between the child’s parents, or between spouses who have treated the child as a 
child of the family, simply to award custody to one of them. As between them, 
the criterion should be simply the first and paramount consideration of the 
child’s welfare. However, where a grant of custody to a third party is in 
contemplation it might be more appropriate to treat the matter as if the third 
party had applied, and was qualified to apply, for custodianship. After 1 
December 1985 when custodianship is introduced that will be the position 
under the Domestic Proceedings and Magistrates’ Courts Act 1978 and the 
Guardianship of Minors Act 1971 when the court is considering a grant of 
legal custody to a third party. One advantage of the custodianship regime is 
that it allows local authorities subsequently to seek revocation of the order and 
the substitution of compulsory care if that seems necessary. We envisage 
however, that the court in care proceedings should only be able to grant 
custody to a third party if either that party is qualified to apply for 
custodianship or the grounds for care proceedings are proved. 

19.10 More difficult is the question whether the care court should have 
power to vary or override an existing custody or custodianship order. At 
present, a care order puts a pre-existing custody order into suspension and we 
see no fundamental objection to a care court custody order superseding an 
earlier custody or custodianship order. However, if a power to transfer cases 
to the court which made the custody order were introduced (see Chapter 23) 
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that might in some cases be a more appropriate way of dealing with such cases, 
particularly if the custody order had been made in a higher court. 

19.11 We have also concluded that the juvenile courts, in line with the 
powers in family proceedings, should, when making a custody order, have 
power to make family supervision order as well. Further, the court should also 
have power to deal with questions of access (see Chapter 21). 

Other orders 

19. 12 Supervision orders and orders relating to access to children in care are 
dealt with separately in Chapters 18 and 21 respectively. Hospital and 
guardianship orders under the mental health legislation are not much used. 
Nevertheless a power to authorise the admission to and detention in a specified 
hospital of a mentally disordered child or to subject him to the specific powers 
of a guardian (usually the local social services department) under the Mental 
Health Act 1983 seems to us appropriate and we see no reason to disturb the 
law in that respect . Nor do we think any change is required in the rule which 
allows a care and hospital order to be made at the same time. Normally a care 
order will give the authority power to place the child in hospital if this is 
appropriate, but a hospital order may be renewed by the medical authorities 
even after the child has reached 18. If combined with a care order, it gives the 
local authority the powers of a “nearest relative”, which will enable the 
authority to challenge a refusal to discharge the child before a mental health 
review tribunal, and to care for the child once he is discharged. 

19.13 As to the power to require a parent to enter into a recognisance to take 
care of and exercise proper control over the child in care proceedings, it too 
seems to be rarely used and we can find no case for its retention. If a parent 
fails to exercise adequate care or control the proper response seems to us to be 
further care proceedings and we cannot see what, apart from further eroding 
the relationships between the parents and child and local authorities, exacting 
what amounts to a fine from the parents would itself achieve. 
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20. Discharge of care orders 



Applicants 

20.1 At present only the local authority or the child may apply for the 
discharge of an order made in care proceedings. The parents of the child may, 
however, apply on the child’s behalf (section 70(2) of the 1969 Act). 

20.2 Some doubt exists about the extent of the parents’ right to act where an 
order precluding him from representing the child is made under section 32A of 
the Act. Plainly, if a guardian ad litem appointed for the child instructs a 
solicitor on his behalf the parent’s claim to be making the discharge 
application on behalf of the child is artificial and in such circumstances may 
perhaps no longer be recognised (as in the case of appeals, see AR v Avon 
County Council [1985] 3 WLR 311). 

20.3 In our view, however, the matter should be resolved by conferring an 
independent right on parents to seek discharge of the order in addition to the 
right of the child and the local authority. This is the logical consequence of 
making the parents full parties to the proceedings in which the order is made. 
As in the initial hearing, the real issues are often likely to be between the 
parents and the local authority and concern which of them can best provide for 
the child’s welfare in the future. Further, as in care proceedings, it is the 
parental powers and duties which are affected by the decision and accordingly 
those in whom they would be vested apart from the order have a fundamental 
interest in the discharge proceedings. Following that reasoning, we would limit 
the class of persons qualifying as parents for this purpose to those in whom the 
parental rights would vest on discharge. That would generally be the same 
class of persons who would have been respondents automatically to the 
original care proceedings if our recommendation in that respect were accepted. 

20.4 In addition, we have concluded that to save multiple applications to 
different courts in respect of the same child a person who has an independent 
right to apply for custody or custodianship of a child should in future be able 
to apply to the juvenile court to have a care order discharged and a custody or 
custodianship order substituted for it. The effect of this would mean giving 
rights of application to putative fathers and those who have had long term care 
of the child. 

Respondents 

20.5 If the child, or in future the parent, applies for discharge clearly the 
local authority would be the respondent. The question arises, however, of 
what part the parent or child should play when the other or the local authority 
applies for discharge and what part other persons might play in the discharge 
proceedings. 
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20.6 As regards the parent, as the potential recipient of the parental powers 
he should be entitled to party status if he opposes the application. Such cases 
would be rare in our view. 

20.7 As to the child, at present section 32A (1) and (2) empowers or requires 
the court to make an order precluding the parents from representing the child 
or acting on his behalf if respectively: 

a. there is or is likely to be a conflict of interest or 

b. the proceedings are unopposed unless it is satisfied that it is not 
necessary to do so in order to safeguard the child’s interests. 

Further, where an order is made because of actual or potential conflict of 
interest, must the court appoint a guardian ad litem if it considers that it is in 
the child’s interests to do so (rule 14A (1) of the Magistrates’ Courts (Children 
and Young Persons) Rules 1970). Where the order is made because the 
proceedings are unopposed, section 32B (1) requires the court to appoint a 
guardian ad litem unless satisfied “that to do so is not necessary to safeguard 
the interests of the child ....”. 

20.8 For the future, we consider that a guardian ad litem should be 
appointed in every case except where, in accordance with section 32B, the 
court is satisfied “that to do so is not necessary to safeguard the interests of 
the child. . . This follows our recommendation in respect of the original care 
proceedings and is based on our view that the need for an independent expert 
report by a social worker may arise for various reasons and cannot be limited 
to cases where there is a conflict of interest or no contest. 

20.9 As regards the child being represented by a solicitor, where he is the 
applicant his need for such representation is clear. However, where he is not 
the applicant, we have concluded that the matter of legal representation should 
be governed by the same principle as in the original proceedings. 

Other persons 

20.10 As to other persons, in accordance with our proposal in relation to 
care proceedings, we recommend that the court should have power to allow 
any interested person to take such part in proceedings as it thinks fit. This 
power would be of particular importance if the court in future had power to 
make a custody or custodianship order and one option in the discharge 
proceedings was to substitute a custody order in favour of a third party, say a 
grandparent. 

Grounds 

20.11 The Select Committee recommended that “the operation of section 21 
of the 1969 Act as it relates to the discharge of care orders be reviewed with a 
view to guiding the court as to the weight to be given to the welfare of the 
child”. 

140 



Printed image digitised by the University of Southampton Library Digitisation Unit 



20.12 Section 21 (2) provides that if “it is appropriate to discharge the order, 
the court may discharge it”. There is no reported authority on the meaning of 
“appropriate” but it seems to allow the court to consider the interests of the 
child, and, for example, those of the family and the community. It has been 
commented that “Appropriate” is often in practice construed in terms of the 
“fitness” of the parents and the quality of care and control they can currently 
provide. The extent to which the court has regard to the welfare of the child 
will be a matter of individual choice”. 

20.13 If this interpretation is correct, the situation is disturbing. To the 
extent that the present law, by failing to indicate the importance of the child’s 
welfare, may be condoning an attitude which leads sometimes to premature or 
mistaken discharge from care, we consider it is in need of change. 

20.14 There is considerable difficulty in deciding what weight the court 
should give to the welfare of the child when considering discharge. On the one 
hand it can be argued that a child’s stay in care should be determined by what 
is in his best interests and that to keep him in or to discharge him from care 
when it is not in his best interests is contrary to the basic principle of law 
governing the upbringing of children. On the other hand, it is a general 
principle underlying care law that state intervention is not justified merely 
because local authority care can provide better for the child’s welfare than can 
“good enough” parents. 

20.15 If the weight to be given to the child’s welfare in discharge is to be 
indicated, there seem to us two basic approaches. The first is a best interests 
test which, in line with section 1 of the Guardianship of Minors Act 1971, 
would require the court to treat the welfare of the child as the “first and 
paramount”, and hence the overriding, consideration. The second is the “first 
consideration” approach which requires the court to treat the welfare of the 
child as merely the first consideration and by implication allows it to weigh 
other factors against the child’s welfare. An example is in section 18(1) of the 
1980 Act which requires “the need to safeguard and promote the welfare of 
the child throughout his childhood” to be given first consideration by a local 
authority in reaching any decision about the child. 

20. 16 It might be argued that adopting a best interests test would make it too 
difficult for parents who had experienced difficulties in the past which had led 
to a committal to care to recover the care of a child who had been placed, for 
example, with competent and unimpeachable foster parents. However, in 
applying section 1 of the 1971 Act in «/ v C [1970] AC 688 the House of Lords 
made clear that the lack of a legal presumption in favour of parents did not 
preclude their “having a strong claim to have their wishes considered” or the 
fact that “normally it is part of the paramount consideration of the welfare of 
the infant that he should be with them”. That case was concerned with a 
wardship dispute between “unimpeachable persons” and such considerations 
are perhaps less likely to apply in care cases where, by their very nature, the 
parents have been impeached. It would, however, be illogical if the test for 
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disputes between parents and others in private law proceedings were less 
favourable to unimpeachable parents than the test in proceedings where some 
shortcomings in the parental home have already been demonstrated. 

20.17 Turning to the “first consideration” approach, that would ensure that 
the child’s welfare carried significant weight in any discharge application but it 
would not preclude the court balancing it against other factors. Thus where the 
child would be adequately cared for by his parents and there was no risk of 
positive harm to him the court might order discharge despite the fact that on 
balance the child might be better off in care. That approach would be 
consistent with the principle that state interference between parent and child is 
justifiable only where the care available from the parent is below an acceptable 
level and the child is suffering, or is likely to suffer, positive harm and not 
merely because it would be best for the child to be in care. However, while that 
principle should clearly be applicable when the decision to take compulsory 
measures is first made, it should not then hamper local authorities in providing 
such care as will further the child’s best interests, nor can the impact of that 
intervention be disregarded subsequently when the question of discharge 
arises. Indeed, overall it is difficult to accept that the court should ever be 
required to make an order which it knows or strongly suspects will not result in 
the child’s best welfare being served. 

20.18 Another objection to providing that the child’s welfare should merely 
be the first consideration is the risk that factors other than the claims of an 
adequate parent, such as the competing interests of siblings or the perceived 
public interest in controlling the child, might also outweigh his interests. As a 
result, the child might be kept in care when it was against his interests. If the 
first consideration approach were adopted it might therefore be necessary to 
provide that the court should be under a mandatory duty to discharge the 
order where this is in the child’s best interests, but that there should be power 
to do so in any case when this is thought appropriate having regard to the need 
to safeguard and promote the welfare of the child throughout his childhood as 
the first consideration. 

20.19 We have concluded that the best interests test has the advantage. To 
adopt a welfare test other than the best interests test would make discharge 
from care the odd man out in the law governing the upbringing of children 
both in public and private law. The best interests test (subject- to conditions) 
governs the making of a care order and the question whether a parental rights 
resolution should continue once made or should later be rescinded. In private 
law section 1 of the Guardianship of Minors Act 1971 governs all questions of 
custody, guardianship and wardship and requires the welfare of the child to be 
the first and paramount consideration. 

20.20 We have considered a suggestion that criteria or guidelines might be 
provided to help the courts in applying a best interests test. In our view, 
however, they would either be so obvious as to be unhelpful (for example, the 
ability of the parents to take over care or the effect on the child’s well-being) or 
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would risk giving the impression that other factors such as the claim of a 
parent to recover his child or the interests of siblings could balance or 
outweigh the child’s interests and would have the same effect as a first 
consideration approach in practice. 

20.21 In addition to section 21(1), section 21 (2A) requires the court before it 
may discharge an order to be satisfied that the child will receive such care or 
control as he needs if the order is discharged. We consider that although it 
might be seen at present as providing a useful focus for the court’s mind, in 
future an explicit welfare test would make it unnecessary. 

Procedure 

20.22 In addition to recommending that guidance be given to the court about 
the weight to be accorded to the child’s welfare in discharge applications, the 
Select Committee recommended at the same time that section 21 “be reviewed 
with a view to clarifying the duty of the local authority to the court”. In 
particular the Select Committee adopted the suggestion that discharge 
applications “should be regarded as a review of the position: therefore they 
should be non-adversary, and . . . the concern of the local authority should be 
to assist the court”. The Select Committee gave no detailed indication, 
however, about how their recommendation could be implemented. 

20.23 If our proposals for early disclosure of the case, evidence and 
documents, a pre-hearing stage, and the relaxation of the rules of evidence 
generally in care proceedings are adopted as appropriate in discharge 
applications, they would go some way to meeting what the Select Committee 
seemed to wish. What is more, if a guardian ad litem was available in most 
cases to carry out an independent investigation on behalf of the court that, 
together with the court’s proposed power to call witnesses and allow third 
parties to take such part as it thinks fit, would put it in a better position to 
conduct the proceedings more inquisitorially and discourage any tendency for 
the court merely to act as a referee whose function is simply to judge which of 
the parties has the better of the arguments. Finally, if as we recommended the 
court in an appropriate case were able to require the local authority to open the 
proceedings (even if they were not the applicant), we consider that the benefits 
of treating a discharge application as a review of the continuing need for care 
would be achieved in substance. We should emphasise, however, that any 
change in the order of proceedings should not be taken to mean that the 
burden of proof rests on the local authority to demonstrate that continued care 
was called for. Rather, the burden should continue to rest with the applicant to 
show that care was not in the child’s best interests. To provide otherwise would 
in our view unduly increase the risk of children being discharged wrongly or 
prematurely from care. 

Orders in discharge applications 

20.24 Section 21(2) allows the court to substitute a supervision order for a 
care order, unless the child has reached 18. The Select Committee emphasised 
that discharge applications may be made regularly and that the child should 
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not be in compulsory care unless in need of care or control. However, they 
noted that the court may only discharge an order if satisfied that the child will 
receive such care or control as he needs “whether through making a 
supervision order or otherwise” (section 21(2A)), but may not make an order 
concerning those other ways. Hence the court in their view is left to trust that 
the child will receive care or control or make what may be an “inoperable 
supervision order”. 

20.25 We have considered whether there is a need for some power in addition 
to making a supervision order to bridge the gap between compulsory care and 
discharge. For example, in family proceedings the High Court and divorce 
courts have power to give directions concerning access or trial periods of 
residence and in Re J [1984] 1 WLR 81 the Court of Appeal allowed a mother 
to make her child a ward of court because the wardship court had power to 
order a period of gradual rehabilitation. Juvenile courts have no such powers, 
a fact which the judges of the Family Division have described as a “significant 
defect”. 

20.26 In our view there is a case for juvenile courts to have power to 
postpone discharge to allow for a gradual return of the child to his family over 
a fixed period of time, say 3 to 6 months maximum. Such a scheme would have 
to contain a right for the local authority to come back to the court and ask for 
rescission of the order if returning the child became in their view impracticable 
or put the child at risk. 

20.27 Further, we consider that the court should have power on hearing a 
discharge application to make or vary existing custody orders in line with our 
proposal that the court should have power to deal with custody in the care 
proceedings themselves. Here, however, the criterion should be the best 
interests of the child. Further, following our proposals in Chapter 21, the 
court would be able to deal with any matters relating to access. 

20.28 It might also be thought desirable expressly to empower local 
authorities to receive a child into shared care on discharge although the 
grounds for the statutory duty to do so do not exist. Such a provision applies 
to private foster-children moved from unsuitable surroundings under section 
12(5) of the Foster Children Act 1980 and in adoption. In care proceedings, the 
object would again be to facilitate the re-uniting of the family. If, however, 
our proposed power to receive a child into shared care whenever it is in his 
interests to do so is accepted, such provisions may no longer be necessary. 

20.29 Section 21(3)(b) provides that where an application for discharge of a 
care order has been dismissed, no further application may be made by any 
person for 3 months from the dismissal date, except with the consent of the 
court. It was suggested to us that the time limit should be extended to 6 months 
to prevent repeated abortive applications. Furthermore 6 months would give 
more time for a change in circumstances and would be the same period as that 
between administrative reviews by local authorities. Any change must to some 
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extent depend on the approach taken towards discharge more generally. A 
balance has to be struck between fairness to applicants, the freedom of social 
workers to manage the case with foresight and the interests of the child in not 
being unnecessarily disturbed. If the duty of local authorities to disclose their 
case both before and at the hearing is increased and the court and the parties 
are generally better informed about all the facts and issues as a result of our 
recommendations in Chapter 16, an extension to 6 months of the time limit 
seems to us justified. 

20.30 It might also be worth considering allowing the courts to restrain an 
individual applicant from further applications without its permission. The 
purpose would be to prevent frivolous or vexatious proceedings. Our research 
showed that such cases were very few and we are aware of no other evidence 
that such proceedings are common. What is more, given its overriding duty to 
safeguard the child’s interests it is likely that in deciding an application for 
permission the court would need to hear the substance of the discharge 
application. 

Appeals 

20.31 Section 21(4) provides that the child may appeal to the Crown Court 
against the dismissal of an application for discharge, or the substitution of a 
supervision order in the place of a care order. There is no appeal against 
discharge of the care order and neither the local authority nor the parents may 
appeal to the Crown Court. 

20.32 We consider that there should be a right of appeal against the 
discharge of a care order given the serious and sometimes fatal consequences 
of premature or mistaken discharge from care. The absence of such a 
possibility at present reflects the criminal model on which care proceedings 
have been devised and is inappropriate where a child’s welfare and upbringing 
are at stake. 

20.33 The general rights of the child, his parents and local authorities to 
appeal are dealt with in Chapter 22. 

Administrative rescission of a care order 

20.34 At present local authorities may rescind a parental rights resolution by 
passing a resolution to that effect and we have considered whether a similar 
administrative power to discharge care orders should be given to local 
authorities. One benefit would be to remove the need for perfunctory court 
appearances, for example where discharge is agreed by all parties and there is 
no danger to the child. It also appears that some children are allowed to live at 
home “on trial” indefinitely, without either the child or the local authority 
applying for discharge, which may seem unsatisfactory. However, we have 
coricluded that administrative rescission would risk exposing the child to 
premature discharge without the safeguard of a full court hearing and the full 
investigation which that should provide. 
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21. Access to children in compulsory 
care 



21.1 As we have indicated earlier, we recognise that there is a case for 
limiting the powers of the courts to decisions about the legal rights and duties 
of individuals and those of local authorities to the proper management of the 
child’s care. However, certain topics and issues bestraddle the divide and 
amongst them access is one of the most important. In general, a parent, even 
one who has been deprived of custody of his child is entitled to reasonable 
access and such a right is regarded as much that of the child as of the parent. 
However, there is a difficult line to be drawn. On the one hand, questions 
about a child’s day to day contacts and the circumstances in which they occur 
are quite plainly a matter of management. On the other hand, lack of access 
can, over a period, have vital consequences for the rights of parents and 
children. Where regular contact has not been maintained between parent and 
child, this can be the major factor in deciding whether to discharge a care 
order or to dispense with parental agreement to adoption. Accordingly, we do 
not share the Select Committee’s concern that the present law, limited as it is, 
may have gone too far, nor do we think that access can be regarded as simply a 
matter of management over which local authorities should have sole control. 
We believe that if questions of access are, so far as practicable, decided in 
accordance with the general law, much of the concern expressed to us about 
the subsequent relationship between parents and their children in compulsory 
care will cease to apply. 

The present law 

21.2 Subject to sections 12A to F of the 1980 Act, local authorities have at 
present power to control and deny access to or by a child in compulsory care, 
save where the order committing him to care was made in the High Court or a 
divorce county court where the court may give directions on the matter. In 
exercising their powers and duties in respect of access to children in their care, 
whether compulsorily or not, local authorities are guided by a Code of 
Practice issued under section 12G and the Circular on Access (LAC (83) 19). 

21.3 Section 12B(1) prohibits local authorities terminating or refusing to 
make arrangements for access by a “parent, guardian or custodian” unless 
they first give notice to such persons. A “parent, guardian or custodian” for 
the purpose of sections 12A to F means both parents of a legitimate child; the 
mother of an illegitimate child; a legal guardian appointed by deed or will or 
order of the court; and a person granted legal custody in custodianship or 
perhaps other proceedings. Such persons may apply for an access order under 
section 12C in the event of termination of access or a refusal to make 
arrangements for access. Other persons such as grandparents and putative 

146 



Printed image digitised by the University of Southampton Library Digitisation Unit 



fathers have no right to notice of (and hence to challenge) denial of access even 
if they have previously been granted access by an order in other proceedings. 
However, the Code of Practice says that “consideration of access should take 
into account the child’s family” including “siblings, grandparents [and! 
putative fathers”. 

21.4 As regards the child himself, he has no right to make an application 
under section 12C but the court has power to make him a party to proceedings 
begun by others if it considers it “necessary in order to safeguard [his] 
interests” (section 12F (2)). The court must then also appoint a guardian ad 
litem “unless it is satisfied that to do so is not necessary for safeguarding the 
interests of the child”. The guardian ad litem acts both as the child’s next 
friend in the proceedings, for example, in instructing a solicitor on his behalf, 
and as an independent expert responsible for investigating the case and making 
a report to the court. 

21.5 “Termination” and “refusal to make arrangements” are not defined 
but section 12B (4) and (5) provide respectively that where a local authority 
“proposes to substitute new arrangements for access for existing 
arrangements” that does not amount to termination of access any more than 
postponing “access for such reasonable period as appears to them to be 
necessary to enable them to consider what arrangements for access (if any) to 
make” amounts to a “refusal to make arrangements” for it. However, the 
courts have made it clear that local authorities are normally under a duty to 
reach a decision in two or three weeks and that “time is of the essence” ( R v 
Bolton Metropolitan Borough Council ex p P B [1985] FLR 343). 

21.6 In deciding any question of access the court is required to treat the 
welfare of the child as the “first and paramount consideration” (section 12F 
(1)) so that, in the words of one commentator, the child’s interests transcend 
those “of his parents, of his foster parents, of his other relatives,... of 
administrative convenience and presumably expense”. 

21.7 On hearing a complaint by the parent, guardian or custodian the court 
may make an order “requiring the local authority to allow the child’s parent, 
guardian or custodian access. . . subject to such conditions as the court may 
specify with regard to commencement, frequency, duration or place oi access 
or to any other matter for which it appears to the court that provision ought to 
be made”. Thus section 12C (3) gives the court power to specify every detail of 
access if it thinks fit. 

21*8 Appeals lie to the High Court. Further, section 12D allows local 
authorities or the parents, guardian or custodian to apply for variation or 
discharge of the order at any time. In addition, under section 12E, a single 
justice, may on an ex parte application, suspend an order for 7 days if he is 
satisfied that access under the existing order “will put the child s welfare 
seriously at risk”. If during that 7 days the local authority applies to vary or 
discharge the order the suspension continues until the application is detei mined. 
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It appears that there is no appeal against a suspension, the general right of 
appeal under section 12C(5) being limited to “decisions of a juvenile court”. 

21.9 Although the Code of Practice is promulgated under a statutory 
obligation in section 12G(1) and is laid before Parliament, its legal status is 
unclear. In particular, it remains open to question whether it is “guidance” 
within the meaning of section 7 (1) of the Local Authority Social Services Act 
1970 and thus has mandatory effect in the sense that local authorities are 
required by that section to act under the general guidance of the Secretary of 
State. 

Jurisdiction 

21.10 At present the court’s power to make access orders in respect of 
children covered by sections 12A to F is exercisable only on a separate 
application following a denial of access. We have considered whether the 
matter should be capable of being raised if necessary in care proceedings or 
indeed any other proceedings when the upbringing of a child in care is before 
the court. We understand that the delay between a denial of access and its 
coming to court is often a matter of months and given the crucial effects of 
interrupted access we have concluded that any disagreement about it should be 
identified and dealt with as early as possible in the history of each case. 

21.11 It should be possible for local authorities in care or other proceedings 
to indicate how they intend to deal with access and in particular whether they 
intend to deny it, and for any dispute to be determined at that stage. Access 
may in any event be relevant to the court in deciding the main issue before it. 
The evidence in the main proceedings may often bear on any access dispute so 
that being able where necessary to determine the question in those proceedings 
would save the time and effort of all concerned, including the court. We 
therefore recommend that any court dealing with matters relating to the 
upbringing of a child in care should be able to deal with questions of access to 
him. Further, where a local authority has decided to deny access at the time a 
care order is made they should be required to indicate that fact so that the 
matter can be dealt with at the outset. 

Presumption and definition of access 

21.12 We recognise the concern underlying the Select Committee’s rejection 
of the court as an appropriate “agency for determining in detail what the 
welfare of a child demands”. However, we have noted that in custody cases in 
family proceedings the court has power to make orders about access. 
Generally, the court limits itself in the first place to making an order for 
reasonable access if the question is raised with it at all. Only if the parties 
cannot subsequently agree does the court “define access” by specifying in such 
detail as is necessary the place, time, and other conditions under which access 
is to take place. 

21.13 Apart from only being able to grant access directly to parents, 
guardians and custodians, statute already allows the courts wide power to 
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specify details and conditions when making an access order under section 12C 
(3) once access has been denied. In all these circumstances, we have concluded 
that there should be a presumption of reasonable access enshrined in the law. 
Usually the parties could rest on that and leave the details to be decided 
informally without any need to involve the courts. What is reasonable would 
depend on the facts of the particular case and might vary widely from minimal 
or closely supervised access where there is a serious risk to the child to generous 
and unsupervised access where there is no immediate risk to the child. 

21.14 As to the rights of those entitled to access under the presumption, it 
follows from a presumption of reasonable access that a dissatisfied person 
should be able to apply to the court for an order where he considers the access 
given unreasonable. The change would not in our view be fundamental. At 
present in family proceedings cases, and in care cases once access has been 
denied, the parent may seek such an order. Further, it would reflect the 
importance of access which, as we have already said, if restricted, can, over a 
period, make rehabilitation almost impossible and long term fostering or even 
adoption a foregone conclusion. 

21.15 We recognise that in response it can be said that local authorities are 
responsible bodies and can be expected to follow the advice in the Code of 
Practice and therefore not take undue advantage of their existing power to 
decide for themselves what is reasonable without reference to the court. We 
accept that that is generally the case but we therefore think that it is more, not 
less, difficult to justify not giving a clear statutory framework to the local 
authorities’ and parents’ rights and removing the apparent anomaly in the law 
which allows the court to specify in detail what access should be allowed once 
it has been totally denied but precludes the court from considering cases where 
the access may be severely or unreasonably restricted. 

Variation of arrangements 

21.16 We see the drawbacks of the courts becoming routinely involved with 
detailed questions of access and we realise that a child’s needs, whether in care 
or not, vary as time passes and circumstances change. In our view it would be 
overburdensome on all concerned if local authorities had to come to court 
automatically when they decided to terminate a right of access (whether under 
our proposed presumption or a court order) or to vary arrangements under an 
order. Accordingly, we have concluded that if at any time local authorities 
decide to terminate access or wish to vary the arrangements defined under an 
order, they should serve notice on those entitled to access under the 
presumption or the order, and unless they object within a specified period, say 
28 days, the presumption and any order made by the court about access should 
be treated as suspended. If, however, the persons receiving the notice object 
within that time, the presumption or the order should continue in force unless 
and until the local authority brings the matter before the court. Our proposal 
reflects the situation in private proceedings where, if the custodial parent 
decides to depart from the terms of an access order, in practice the matter only 
comes back to the court if the other party objects and raises the matter. This 
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arrangement would not prejudice a person’s right subsequently to apply to 
have access restored or the arrangements reconsidered by the court, nor would 
it affect the local authorities’ present, right in an emergency to apply ex parte to 
have an order suspended for 7 days. As noted above, section 12E (3) provides 
that if, following an emergency suspension, the local authority applies for 
discharge or variation of the main access order, the parent’s right of access 
under that order is further suspended until the application for discharge or 
variation is determined or abandoned. In our view, after the initial emergency 
suspension, the original access order should always revive unless the local 
authority obtains further authority to suspend access for the period pending 
the hearing of their discharge or variation application. In such interim 
applications, the person denied access and the child should be able to 
participate in the hearing. 



Applicants and participants 

21.17 In recommending that there should be a presumption in law of 
reasonable access we have had to think about who should be entitled to access 
under it. In our view the presumption should recognise rights of access which, 
but for the order, exist under the private law. Hence the presumption should 
cover the parents of a legitimate child provided that they have not been 
deprived of access by a court and a mother of an illegitimate child whose 
access rights are otherwise intact and any other person entitled to access under 
a court order. 

21.18 It might seem to follow that only persons entitled to access under 
private law should be entitled to apply for or be granted access in care cases. 
However, at present grandparents may apply for access in proceedings already 
begun by the child’s parents involving the child’s custody (section 14(1) of the 
Domestic Proceedings and Magistrates’ Courts Act 1978 and section 14A (1) 
of the Guardianship of Minors Act 1971). In addition, where his own child is 
dead, a grandparent may apply for access to the grandchild (section 14A(2) of 
the 1971 Act). In these circumstances, we consider it might be appropriate to 
allow a grandparent to apply for access in care proceedings. A putative father 
also has a right to apply for access under the 1971 Act and again he may seem a 
suitable applicant for access in a care case. 

21.19 Apart from these people, and save for one exception, we have 
concluded that care law should not attempt to create new legal rights of access. 
If it is desirable that new categories of people should have such rights, that is a 
matter for the general law and as such beyond our terms of reference. We do 
however recognise that generally it is in the child’s interests to maintain 
contact with his wider family and we endorse the emphasis which the Code of 
Practice puts on the matter. In addition, in line with our recommendations 
elsewhere, we consider that the court should have power to allow anyone who 
is not an applicant or otherwise a party to take such part in the access 
application as it thinks proper. 
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21.20 The exception to the general rule which we think justified is the child. 
Private law has long recognised that the right to access is as much a right of the 
child as of his parents (M v M [1973] 2 All ER 81) and that view is currently 
reflected in the court’s power to make a child a party to proceedings brought 
by others under section 12B. We consider that limited right to participate 
insufficient, however, and recommend that the child should have an 
independent right to apply for access to his parents or others who may apply 
for access in respect of him. 

21.21 As regards the child more generally in proceedings, we consider that 
whether or not he is the applicant or otherwise participates in access 
proceedings, a guardian ad litem should always be appointed unless it is not 
necessary to do so to safeguard the child’s interests. His report would provide 
the court with an independent expert’s opinion on the wishes and feelings of 
the child and give an independent assessment of his needs and welfare. As we 
have indicated elsewhere, we think it unsatisfactory that the availability of 
such a report should depend upon the child being separately represented in 
proceedings. 

Procedure 

21.22 We consider that our recommendations in Chapter 16 for procedural 
and evidential reforms, including the availability of a prehearing procedure, 
should so far as appropriate apply to separate access proceedings. We also 
conclude that the court should have discretion to require the local authority to 
open the proceedings, even where they are not the applicant, to explain why 
they are unwilling to give any or any greater or freer access. 

21.23 Given the general right of the child and parents to apply for access to 
be defined, we consider that there would be a need for some limitation to 
prevent repeated abortive applications without the court’s permission. We 
suggest a 3 month period between applications although we can see some force 
in aligning it with our proposal of 6 months for discharge applications. Where 
access has been considered in care or subsequent proceedings the time limit 
should run from the date of those proceedings. We also consider that the court 
should have power in an appropriate case to require that a person obtain 
permission from the court before making any further application. Such a 
device might, we think, be useful in preventing pointless and repeated 
applications which threatened the child’s welfare although in all likelihood a 
court hearing an application for permission would have to hear virtually the 
whole of the access application in substance in order to satisfy its duty to 
safeguard the child’s welfare. 

Appeals 

21.24 If access were capable of being dealt with in care and discharge 
proceedings it would be unsatisfactory for the appeals to lie to different courts 
on different issues as they do at present, with care proceedings appeals lying to 
the Crown Court and access appeals to the High Court. In our view, as we 
explain in the following chapter, all appeals should lie to the High Court. 
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21.25 As regards the child’s right to appeal, it would follow his status as an 
applicant or a party. However, even where he had not been separately 
represented in proceedings we consider that he should have an independent 
right to appeal where no one else is bringing an appeal in which his interests 
could be represented. Further, subject to the court’s power to provide 
otherwise, the child should take such part in appeals brought by others as he 
took in the proceedings at first instance. Both these recommendations are in 
line with our recommendations concerning appeals against decisions in care 
proceedings and discharge applications. 

Status of the Code of Practice 

21.26 There may be a case for clarifying the legal status of the Code of 
Practice. In our view no harm would be done by making it clear that it is 
guidance within the meaning of section 7(1) of the Local Authority Social 
Services Act 1970. 
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22. Appeals 



22.1 The Select Committee expressed concern about the diversity in the 
rights of appeal in care and related proceedings and, in particular, about the 
confusion over a parent’s right to appeal on his child’s behalf against a refusal 
to discharge a care order. 

22.2 At present whether in care proceedings or in an application to discharge 
a care order only the child has a right to appeal against the making of an order 
or the refusal to discharge an order. Neither parents nor local authorities have 
a general right of appeal in either proceedings. It follows that a refusal to make 
an order is not open to appeal and neither is a decision to discharge an order. 

The parent 

22.3 If, as we propose, the parent is in future entitled to participate 
independently in care and discharge proceedings, it would normally follow 
that he would have a right of appeal independent of his child. Such a change 
would obviate the need to clarify his present right in such cases to appeal on his 
child’s behalf and would therefore meet the Select Committee’s concern over 
the confusion in that part of the law. Further it would bring parents’ rights in 
care proceedings into line with their present rights to challenge decisions 
relating to parental rights resolutions under section 6 of the 1980 Act and care 
orders in family proceedings. 

The local authority 

22.4 As for local authorities, at present they have a right to appeal in care 
proceedings only on a point of law to the Divisional Court of the Family 
Division by requiring the justices to state a case (section 111 ot the 
Magistrates’ Courts Act 1980). However, we can see no reason why they 
should not have a general right to appeal the court’s decision in care and 
discharge proceedings. As we understand the matter they are precluded now 
only because such proceedings have been seen in the past as akin to a criminal 
prosecution in which the prosecutor is rarely allowed an appeal in respect of an 
acquittal. In our view the analogy is a false one and we do not consider that it 
can be in the general interest of children that local authorities should be 
prevented from appealing when they genuinely consider that a child is in need 
of care and that the court at first instance is mistaken. Further, it would bring 
the local authorities’ right to appeal into line with their right to appeal a 
decision relating to a parental rights resolution (section 6 of the 1980 Act). 

The child 

22.5 We have proposed in Chapter 14 that in future the question of whether 
a child is separately represented in care proceedings or in discharge 
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proceedings should depend on the circumstances of the particular case. 
Whether the child has been separately represented or not we are in no doubt 
that he should continue to have an automatic right of appeal. 

22.6 Further, we consider that in an appeal brought by parents or local 
authorities the child’s wishes, feelings and interests should generally be 
represented in the same manner as at the original hearing although the court 
should have power to alter the arrangements where this is desirable in the 
interests of the child. It should therefore be an express part of the guardian ad 
litem’s duties to consider whether any change in the arrangements is called for 
on appeal and, in particular, whether the child needs to be separately 
represented, and, where necessary, the guardian should bring the matter 
before the court for its consideration. 

Venue 

22.7 As regards the venue for appeals in care and discharge proceedings we 
have considered the case for removing them from the Crown Court to the High 
Court in line with appeals relating to care orders in family proceedings, to 
parental rights resolutions and to access disputes with local authorities. 
Transfer of appellate jurisdiction to the High Court would draw upon the 
High Court’s considerable expertise in custody disputes and enable the Court 
to make the child a ward of court in an appropriate case. Custody appeals are 
heard by a single judge, or, after a specific direction, the Divisional Court (of 
at least two judges). 

22.8 The question of the venue is closely connected with the wider question 
of the forum in which the original hearing should take place. Thus, for 
example, if, as we recommend in Chapter 23, care proceedings under section 1 
of the 1969 Act could be heard in the domestic magistrates’ courts as well as in 
juvenile courts in future it might follow that appeals in ail care proceedings 
should then lie to the High Court which is the appeal forum for most other 
proceedings within domestic courts’ jurisdiction. 

22.9 As to the form of the appeal, in the Crown Court at present it is a full 
rehearing of the evidence and witnesses and amounts to a second trial of the 
issue without reference to the finding of the juvenile court. Traditionally a 
rehearing in the High Court is a less thoroughgoing retrial. For example, the 
Court does not usually hear witnesses afresh and tends to rely on the records of 
the first instance proceedings. Thus the justices in appeals to the Family 
Division in cases relating to parental rights resolutions are required to furnish 
the reasons for their decision including the findings of fact on which they 
relied. In addition, either the clerk’s notes of the evidence or “other evidence 
or statement of what occurred in the proceedings before the magistrates’ 
court” must be lodged with the Court. In effect, the flavour is more one of an 
appeal on specified grounds rather than a complete retrial of the issues. From 
this point of view therefore, the present method of trial in the Crown Court is 
more satisfactory. 

154 



Printed image digitised by the University of Southampton Library Digitisation Unit 



22.10 There are other advantages in using the Crown Court. First, it is more 
locally based, which may be of some practical importance where witnesses are 
to be heard afresh although the High Court does sit outside London at certain 
court centres. Secondly, it avoids the parties having to seek legal aid through 
the more complicated civil legal aid scheme. What is more, the judges usually 
have county court experience, and thus, like the Family Division judges, will 
have experience of dealing with custody and access matters so that the 
“criminal” undertones of using the Crown Court may be more apparent than 
real. Finally, if care is taken in choosing when and where to list the appeal, the 
difference between an appeal to a civil court and to the Crown Court may be 
little more than technical, especially in a combined court centre. 

22.11 The advantages and disadvantages of removing appeals to the High 
Court are finely balanced. We have been greatly influenced by the fact that 
care proceedings are the “odd man out” and that a transfer of jurisdiction to 
the High Court would represent a further step towards drawing care 
proceedings more closely together with other proceedings concerning the 
child’s upbringing. Accordingly, provided that the High Court is encouraged 
to hold fuller rehearings of the evidence where necessary and to hear such cases 
as quickly as possible in the major court centres, we recommend that it should 
hear appeals in care proceedings in the future. 
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23. JURISDICTION 



23.1 Following the Select Committee’s recommendations that a detailed 
scheme for family courts be drawn up the Government has set up an 
inter-departmental committee to consider the matter. We are not in a position 
to comment on its work or attempt to predict its outcome, even if it were 
proper for us to do so. However we hope that it will be helpful to record some 
proposals which have been made to us for improvements of a less radical 
nature in the present jurisdictional rules and make suggestions based upon 
them. 

Extension of the domestic magistrates' courts' jurisdiction 

23.2 The Select Committee thought that magistrates’ courts in appropriate 
cases should proceed more informally, with a reduction in the criminal 
overtones of the current procedure. They particularly recommended that 
“magistrates should consider the possibility of making arrangements for 
holding courts in different surroundings dependent on the nature of the case”. 
It has been suggested that the domestic magistrates’ court is a more 
appropriate forum for care proceedings since the nature of care cases is often 
more akin to a custody dispute between parents and transfer might help to 
reduce the criminal connotations of care. 

23.3 The domestic court has broad experience in civil disputes over children 
in proceedings for adoption, custody and in applications for financial relief 
between spouses. The court in these proceedings applies a wide judicial 
discretion in the interests of the child’s welfare. The domestic court would 
therefore have suitable expertise particularly if custody becomes a disposal in 
care cases. Further since we recommend that procedure in care cases should be 
more informal and based on a civil model the domestic justices’ expertise 
would be valuable in implementing our proposals. The domestic court already 
has power to commit a child to care in “exceptional circumstances” and, as we 
recommend in Chapter 15, should in future exercise that power on the same 
grounds as apply in care proceedings. Also, the broader jurisdiction of 
domestic courts might help resolve some of the problems dealt with below 
about overlapping jurisdictions in care and family matters. 

23.4 Against changing to the domestic court is the argument that it would be 
premature pending a final detailed decision on a family court. Secondly, in 
practice the same individual magistrates and their staff may be involved in the 
juvenile and domestic courts’ work so that experience gained in one may 
already inform their work in the other without any need for change in 
jurisdiction. Thirdly, the proposals made elsewhere in this report aim to 
reduce the criminal flavour of care proceedings and, with careful listing and 
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use of court accommodation, many of the virtues of the domestic court’s 
procedures could be achieved in the juvenile court. 

23.5 Finally, removal of care to the domestic court might be thought to 
institutionalise what may often be a distinction of mere chance between 
children brought before a juvenile court in care proceedings and children 
prosecuted in that court. In doing so it would add to the stigma attaching to 
that latter class of children, although their circumstances and needs are often 
indistinguishable from those of children who are the subject of care 
proceedings. 

23.6 We have concluded that the domestic court is the better forum for care 
and related proceedings in the shape that we have recommended. However, 
given that the possibility of establishing a family court which might embrace 
care proceedings is under consideration we do not recommend transfer at this 
stage. Instead we recommend that the domestic and juvenile courts should 
have concurrent jurisdiction with cases allocated between them as the court in 
each commission area thinks most convenient and appropriate in the 
circumstances, either generally or in individual cases. The same rules of 
procedure and evidence would apply before both the domestic and juvenile 
panels. 

23.7 We have also considered whether the juvenile court is always the best 
forum for proceedings in relation to the secure accommodation of children in 
care. At present applications to authorise the detention of a child in secure 
accommodation are heard by the juvenile court no matter what court 
committed the child to care. These applications are not criminal proceedings 
although they involve the possible restriction of the child’s liberty, to protect 
either himself or others. Particularly in the case of absconders, the provision 
of secure accommodation is often to protect the child from a risk of serious 
harm. Therefore following our recommendation above, we consider that the 
concurrent jurisdiction of the domestic and juvenile courts would be 
appropriate for secure accommodation hearings. 

23.8 We considered a more radical suggestion that jurisdiction in secure 
accommodation proceedings should lie to the court which made the original 
committal to care. We can see that the court’s knowledge of the individual 
child makes such a suggestion attractive. However we are aware that the 
dispersal of jurisdiction in relation to secure accommodation may militate 
against growth of a consistent practice in those proceedings. We recommend 
that further consideration be given to extending the original court’s 
jurisdiction to cover applications relating to secure accommodation. There is a 
strong case for giving the wardship court power to deal with secure 
accommodation in respect of a ward who has been committed to care, since at 
present its approval is needed in addition to the juvenile court’s authorisation, 
a duplication which serves no clear purpose. However, irrespective of the 
change of jurisdiction, we recommend that the current procedural safeguards 
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concerning the representation of the child and the rules of evidence should not 
be relaxed, no matter which court is hearing the proceedings. 

Concurrent jurisdictions 

23.9 As we have already indicated, various courts may have concurrent and 
varying jurisdictions in respect of the same child. Thus, for example, 
proceedings relating to the adoption (or, in future, custodianship) of a child in 
care may be on foot in a county court or the High Court while the parents are 
seeking discharge of care or access in the juvenile court. That situation at 
present leads to delay when cases are adjourned to allow one set of proceedings 
to be completed before the other proceeds. It causes confusion about which 
proceedings should take precedence and it is wasteful of resources. Worst of 
all, however, is that it fragments legal proceedings and prevents a single court 
having all the powers available in respect of an individual child. As such it is 
likely to work to the detriment of children in many cases. 

23.10 Short of a single unified jurisdiction in all child welfare matters, 
problems may continue to occur. However, some changes which might 
improve the current situation have been raised with us. These relate to 
increasing the jurisdiction of each court to enable it to deal more 
comprehensively with each case; increasing the rights of local authorities to 
intervene in family cases; allowing transfer between magistrates’ courts and 
between juvenile courts and the county courts and High Court. 

Increased jurisdiction 

23.11 Increasing the disposals available to the courts in particular 
proceedings, for example by conferring a power to grant custody or 
custodianship orders on the juvenile court in care proceedings or allowing it to 
hear access applications in the care or discharge proceedings, should produce 
more improvement (see paragraph 23.7 above and Chapter 19). 

Increased rights of local authority intervention 

23.12 Local authorities may intervene to seek a care or supervision order in 
divorce proceedings but have no right, for example, to intervene in 
Guardianship of Minors Act cases or cases concerning the child’s custody 
under the Domestic Proceedings and Magistrates’ Courts Act 1978. Provided 
that the grounds and for the effects of such committals to care are assimilated, 
we recommend that they should be able to seek leave to intervene. This would 
avoid the need to bring separate care proceedings. 

Transfer between magistrates' courts 

23.13 If care proceedings are initiated in the juvenile court, there should 
nevertheless be power to transfer them to a domestic court in which there are 
proceedings concerning the child being heard or pending, provided, once 
again, that the grounds for and effects of committal to care are assimilated. 
Further, the power of transfer would be rarely needed if local authorities had 
the power to seek leave to intervene in the domestic court’s proceedings 
(paragraph 23.12). 
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23.14 Where the juvenile court is hearing an application to discharge an 
order or to grant access to a child in care, and adoption, custodianship or 
guardianship proceedings are pending in the domestic court, a power of 
transfer to that court is appropriate and necessary for the final determination 
of the case in a single hearing. 

23.15 Problems also arise between courts because their jurisdictions depend 
on varying geographical factors such as the residence of the child (care 
proceedings) or simply where the child or his parent or guardian “is” (freeing 
for adoption). Such problems could be overcome by allowing the court to 
order the transfer of a case where it could be “more conveniently” dealt with 
elsewhere. 

Transfer between magistrates' and other courts 

23 . 1 6 The considerations concerning transfer in paragraphs 23.13 and 23 . 1 4 
apply equally to transfer between magistrates’ courts and superior courts. 
Therefore, provided that the grounds for and effects of committal to care are 
assimilated, we recommend that a magistrates’ court should be able to transfer 
care, discharge and access proceedings to the High Court or a county court 
where there are pending proceedings concerning the child in either of those 
courts. 

23.17 If a child is committed to care other than in care proceedings, for 
example in adoption or custodianship proceedings, discharge and access 
applications should be heard in the court of committal. 

23.18 However, if care or related proceedings have been initiated in the 
domestic court, consideration should be given to whether the superior courts 
should be able to transfer adoption, custodianship and guardianship 
applications with respect of the same child to that court. Such a power would 
be rarely used since generally a superior court will be the more appropriate 
forum for a long and complex hearing involving applications for different 
orders with respect to the same child. If care or related proceedings are 
initiated in the juvenile court, consideration should be given to granting it 
power to hear adoption, custodianship, or guardianship applications on 
transfer from superior courts. An alternative to this would be to allow the 
superior court to transfer an adoption, custodianship or guardianship 
application to the domestic court with power for the local authority to 
intervene in those proceedings and the domestic court to hear the care or 
related matter. 
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24. Transfer of local authorities' 
responsibilities 



24.1 There are no comprehensive express provisions relating to the transfer 
of children in care between local authorities in England and Wales. This 
chapter considers whether there should be, primarily where a child’s family 
has moved permanently to another area. The provisions which govern transfer 
of children in care within the United Kingdom are complex. We have 
discovered no evidence of particular practical problems in the present law but 
we recommend that a further review of the question of transfer should be 
undertaken. 

Transfer between authorities in England and Wales 

24.2 So far as transfer within England and Wales is concerned, where a child 
has been received into section 2 care by an authority in whose area he is not 
ordinarily resident, section 2(4) of the Child Care Act 1980 allows the local 
authority in whose area the child was ordinarily resident to take over his care 
within three months of his ordinary residence being established or at any time 
with the other authority’s agreement. Subsections (4) and (5) also make 
provision for the authority taking over care to repay the other authority’s 
expenses in keeping the child in care and for the determination of the child’s 
ordinary residence by the Secretary of State, including directions to ignore 
periods of residence in certain places, for example as the inmate of a school, or 
in accordance with the condition of a recognisance. The effect of transfer is to 
put the child into the care of the receiving authority who then acquire all 
responsibility for the child as if they had received him into care themselves. 

24.3 If a court in care proceedings commits a child to the care of one 
authority when he resides in another authority’s area, the first authority may 
within 3 months appeal to the Crown Court to have the order amended, 
committing the person to the other local authority’s care (section 20(2) and 
21(5) of the 1969 Act). 

24.4 There are no other specific provisions dealing with transfer of children 
in care between local authorities. A second care order in respect of a child 
already in care might have the effect of transferring care from one authority to 
another (section 1(4)). Where a wardship or a matrimonial court has 
committed a child to care and the area of a child’s residence changes, the new 
local authority may seek discharge of the old order and a fresh committal in 
their favour (sections 43(7) and 43(2) of the Matrimonial Causes Act 1973). In 
adoption, custodianship, guardianship and domestic proceedings in 
magistrates’ courts, on the other hand, the original local authority must apply 
for the care committal to be revoked and a new order to be made in respect of 
the new authority (for example section 4(3A) and 4(1) of the Guardianship Act 
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1973). However in all these instances of transfer the grounds for committal to 
care have to be re-established before a new order may be made. 

24.5 Local authorities are expressly empowered to arrange for community 
homes to be available for “purposes connected with the welfare of children” 
“jointly” with other local authorities (section 31(1) of the 1980 Act). Further, 
they have a general power under section 101(l)(b) of the Local Government 
Act 1972 to make arrangements for other authorities to discharge their 
functions in respect of any child in their care. “Functions” could cover the 
exercise of parental powers and duties which pass under a care order and the 
statutory responsibilities which vest in the local authority under the 1980 Act. 
In practice it seems that the original local authority remains financially 
responsible for the care of the child and may carry out the reviewing and 
planning functions. However delegation of these functions is possible under 
the Local Government Act, while the primary responsibility in law remains 
with the original authority. 

24.6 The inability to transfer completely care of a child may inhibit positive 
care management, particularly when the children of one family may be in the 
care of several different authorities, and may blur responsibility towards the 
child. Transfer could be advantageous when the child’s family has moved on a 
long term basis and his roots with the original local authority’s area are 
severed. 

24.7 On the other hand, there is no evidence that the lack of an ability to 
transfer causes harm to the child. Transfer itself would break the continuity of 
care and might undermine a local authority’s sense of long term responsibility 
to a child committed to their care. There would be further dangers if 
circumstances required re-transfer or transfer to a third care authority. 
Therefore the arguments against a system of transfer are strong in all but the 
most exceptional cases. 

24.8 If it were thought desirable to make provision for the transfer of 
primary legal responsibility for children in care between local authorities the 
question arises of the circumstances in which it should be possible and who 
should exercise the power. (Where a child has been committed to care by the 
High Court under its inherent jurisdiction it appears to have, and presumably 
would retain, the sole power to direct the transfer of responsibilities.) 

24.9 The simplest provision would empower mutually agreeable local 
authorities to transfer legal resonsibility from one to the other. It might be 
argued however that such a power should be subject to some checks either in 
the circumstances in which it can be exercised or made subject to certain 
consents. 

24.10 As to the circumstances, in section 2 cases transfer is possible only 
where the child was ordinarily resident in the receiving authority’s area when 
the order was made. Presumably, the purpose is, like that of the recent 
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amendment to section 21 of the 1980 Act, to encourage the placement of a 
child “so far as practicable, near [his] home”. It may also reflect a view that 
local authorities should pay for their own children’s care. As we shall see, in 
cross-border transfer the residence of the parents in the receiving country is the 
constant factor. 

24. 1 1 The problem with residence, whether of the parent or child, is that it is 
not at all unusual for local authorities to place children outside their area. 
Indeed, in some cases it may be desirable to do so in order to make access by 
the parents practicable even where the parents live within the geographical 
boundaries (though perhaps on the very fringe) of a local authority’s area. 
Presumably the purpose of the transfer powers betw een United Kingdom 
countries is not essentially to keep child and parent in physical proximity but 
to ensure that where parents and children are living in Scotland they are 
governed by Scottish law and have recourse to the Scottish administrative and 
judicial system. Therefore the parents’ residence seems to be more important 
in determining questions of transfer, although it may not be decisive of a need 
for transfer. 

24.12 As to consents, there is no requirement of parental or, save in 
wardship, court consent to placing a child outside a local authority area or 
making arrangements under section 101 for one authority to discharge another 
authority’s functions in relation to a child’s care. Neither the parents nor the 
court has a voice in the authority to which a child is committed, the matte i is 
prescribed by statute. In those circumstances it might be argued that there is no 
reason why, when local authorities have agreed that legal responsibility should 
pass, the parent or court should then be involved. On the other hand, the local 
authority’s freedom of choice is also limited at present and arguably an 
extended power to alter the incidence of legal resonsibility should be capable 
of challenge. 

24.13 A means of challenge, which in practice should cause few difficulties, 
would be to provide that a notice of a local authority s intention to transfer 
legal responsibility should be served on the parents or guardian or other person 
with custody and that they should be able within a limited time to bring the 
matter before the court which would decide the issue on the basis of the child’s 
best interests. 

24.14 Another possibility might be to vest a power to transfer in the 
Secretary of State or to require his consent. 

24.15 Finally, it might be argued that a parent or child should be able to 
require that legal responsibility be transferred. The major objection to that 
proposal is the possibility of “care shopping” by parents or children who have 
had a disagreement with one local authority. A further difficulty if the matter 
were to be capable of dispute would be the invidious nature of an investigation 
into the question of which local authority could best care for the child. Such 
questions might, however, arise under a system where only the local authorities’ 
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agreement was needed if the parent had a right to challenge the agreement 
between the transferring and receiving authorities. 

Conclusion 

24.16 The major questions raised so far are: 

1. should there be a power to transfer primary legal responsibility for a 
child in care between local authorities; 

2. should that power be limited to specific circumstances and, if so, which 
circumstances; 

3. whose consents should be required; 

4. should the parent or child have a right to challenge a proposal for 
transfer; 

5. should the Secretary of State have power to order or be required to 
consent to a transfer; and 

6. should a parent or child be able to require a transfer? 

Supervision orders 

24.17 Within England and Wales the court on an application to vary a 
supervision order may change^the supervisor and in such a case there is no need 
to involve the supervised person (section 15(1) and 16(5)(e) of the 1969 Act). 
There are, however, no other powers under which local authorities may 
transfer their legal responsibility although presumably section 101 of the Local 
Government Act 1972 would allow them by arrangement to delegate the 
performance of duties under such an order. 

Cross-border transfer in the United Kingdom 

24.18 As regards cross-border transfer within the United Kingdom, the 
words “another local authority includes ... a local authority within the 
meaning of the Social Work (Scotland) Act 1968” in section 2(4) of the 1980 
Act appear to allow for a transfer to Scotland of children received into 
voluntary care by local authorities in England and Wales when ordinarily 
resident in Scotland. The parallel provision section 15(4) of the Social W ork 
(Scotland) Act 1968, however, appears not to provide for a transfer to 
England and Wales in the reverse circumstances (see the definition of local 
authority in section 94(1) and 1(2) of the Scottish Act). 

24. 19 So far as cross-border transfers of a child in care under a care order are 
concerned, section 74(1 )(2) and (3) of the Social Work (Scotland) Act 1968 
provides in effect that, where a “children’s hearing” is satisfied that the 
parents of a child, subject to a supervision requirement under section 44(l)(b) 
that he reside in a residential establishment, is or will be residing in England 
and Wales, they may recommend to the Secretary of State that he make an 
order committing the child to the care of the local authority in England and 
Wales in whose area the parents reside or are to reside.The Secretary of State 
may either give effect to the recommendation; refer the matter back to the 
“hearing” or discharge the supervision requirement; if he takes the first or last 

163 



Printed image digitised by the University of Southampton Library Digitisation Unit 



option the Scottish order terminates. Alternatively the children’s hearing 
should simply vary the supervision requirement to one under section 44(l)(a) 
which may include a condition that the child is to reside in a place in England 
or Wales (sections 44(l)(a) and 44(1A). 

24.20 Movement of a child under a supervision requirement made under 
section 44(l)(a)-ie, one that does not require the child to live in a residential 
establishment, but which may still specify where he is to live (eg with foster 
parents) -is dealt with in section 72 of the Scottish Act. This enables the 
children’s hearing to send notification of the supervision requirements to the 
juvenile court for the area in which the child is to live, and the court is then 
enabled to make a supervision order, if that is appropriate (but not a care 
order). 

24.21 Section 74(6) of the Scottish Act provides that the Secretary of State’s 
order committing a child from Scotland to the care of a local authority in 
England and Wales under section 74(3) has the same effect as a care order 
under the 1969 Act except: 

a. section 20(2) does not apply, ie the rules generally governing into which 
authority’s care a child is to be committed; 

b. section 21(5) does not apply, ie that right of a local authority to 
challenge their selection as the authority which is to have care under an 
order; 

c. section 20(3)(a) does not apply, ie extending to 19 the age at which a care 
order determines if the order was made when the person has attained 16; 
and 

d. the words “in any other case” in section 20(3)(b) are treated as omitted, 
ie a consequential modification so that in section 74 cases care 
automatically ends at 18. 

The only internal matter worth comment is, perhaps, the total disapplication 
of section 20(3)(a) so that even if the child entered the equivalent of care under 
a care order in Scotland having reached 16, he, unlike those 16 year olds and 
above committed directly to care under an order in England and Wales, ceases 
to be in care automatically at 18 rather than 19. In Scotland, however all 
supervision ends at 18 and doubtless it was regarded as undesirable that a 
transfer should itself prolong the period of compulsion. 

24.22 Section 75 of the Scottish Act provides that where the parent of a child 
in care under a care order in England and Wales is or will be residing in 
Scotland, the English and Welsh local authorities may refer the case to the 
reporter in the area where the parent is residing or is to reside and the reporter 
must then refer the case to a children’s hearing for its consideration and 
determination, following which the English or Welsh order ceases to have 
effect. In all cases, by virtue of section 43(1), the children’s hearing is required 
to consider on what course it should decide in the best interests of the child; in 
some cases it may conclude that no action at all is required but in others the 
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nature of the supervision or compulsory measures of care may vary 
considerably from the effect of the order which previously applied in England 
or Wales. 

24.23 So far as cross-border transfers of children in care between Northern 
Ireland and England and Wales are concerned, section 25 of the 1969 Act 
provides that where the parents of a child under the Northern Ireland 
equivalent of a care order reside or will reside in England and Wales the 
Secretary of State, at the request of the Secretary of State for Northern 
Ireland, may make an order committing the child to the care of a local 
authority in England and Wales. Section 25(2) provides that in reverse 
circumstances the Northern Ireland Secretary, at the request oi a local 
authority in whose care a child is under a care order, may make an order 
committing that child to the care of the managers of a training school or to the 
care of the Department of Health and Social Services. In either case the 
original order ceases to have effect. 

24.24 A child received from Northern Ireland under section 25(1) of the 1969 
Act is treated as though he were in local authority care under a care order, 
except: 

a. as with children transferred from Scotland the rules governing “which 
authority 5 ’ in section 20(2) and the authority’s right to challenge its 
selection under section 21(5) do not apply; 

b. the rules governing the duration of a care order in section 20(3) cease to 
apply and are replaced by the rules governing a training school order or a fit 
person order (section 25(3)(a)); and 

c. the power to extend care to 19 in section 21(1) does not apply. 

24.25 Children transferred from England and Wales to Northern Ireland by 
virtue of an order made under section 25(2) of the 1969 Act by the Secretary of 
State for Northern Ireland will be subject to the provisions of the Children and 
Young Persons Act (Northern Ireland) 1968 as though the order referred to 
above were a training school order made on the date of the original care order, 
or if committed to the care of the Department of Health and Social Services, a 
fit person order, and in particular 

a. the child’s parent, guardian or nearest adult relative can apply, within 30 
days of the order being made, to a court to move the child to a training 
school of his religious persuasion (section 85(1C) of the 1968 Act); 

b. the child’s parent, guardian or any near relative can apply to a court for 
variation or revocation of the order to secure that he is brought up in 
accordance with his religious persuasion (section 143(5) of the 1968 Act); 

except that: 

c. the liability of the Northern Ireland Office to meet the cost of conveying 
the child to a training school (section 88(3)); and 

d. the power to extend a training school order (section 90); 
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do not apply. Similarly under section 25(3) (b) of the 1969 Act the normal 
rules governing the duration of training school orders and fit person order 
do not apply, and the order of the Secretary of State will cease to have effect 
on the date when the original care order would have ceased to have effect by 
the effluxion of time, or 

i. if committed to the care of the Department of Health and Social 
Services, when he reaches age 18; or 

ii. when any period of supervision following detention in a training 
school expires. 

Section 25(4) applies the arrest power to children in Northern Ireland who are 
subject to an order under section 25(2). 

Proposals for reform 

24.26 The arrangements for transfer across United Kingdom borders are 
largely beyond the terms of reference of the working party, as they inevitably 
involve questions of reciprocity between the jurisdictions and raise policy 
issues which are as much to do with the law and policy in Scotland and 
Northern Ireland as that in England and Wales. There are, however, questions 
which it might be sensible to deal with in any legislation following the review, 
some of which arise in consequence of our proposals in previous chapters, for 
example the transferability of shared care. Any further questions concerning 
the adequacy of the present transfer provisions require detailed consideration 
of the practice of transfer. 

Children subject to a supervision order or requirement 

24.27 For completeness, it should be noted that where children subject to an 
English supervision order reside or propose to reside in Scotland the juvenile 
court may either discharge the supervision order or notify the reporter in 
Scotland who may then arrange a hearing to deal with the case (section 73(1) of 
the Scottish Act). In either event the English supervision order ceases to have 
effect. In addition, subject to some specific provisions, an English court may 
make a supervision order in respect of a child who is already residing or who 
proposes to reside in Scotland and may then notify the reporter in Scotland 
who then arranges a hearing to dispose of the case (section 73(1A) of the 
Scottish Act). 

24.28 Children who are subject to a supervision requirement under section 
44(l)(a) of the 1968 Act (ie not required to live in a residential establishment) 
who reside or propose to reside in England and Wales are covered in 
paragraph 24.20. 

24.29 There appears to be no provision under which responsibility for 
supervision can be transferred between authorities in England and Wales and 
Northern Ireland. 
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Transfer within the British Isles 

24.30 Provisions exist for the transfer of care order children between 
England and Wales and the Channel Islands and Isle of Man (section 26 of the 
1969 Act). However, like cross-border transfer within the United Kingdom 
they raise questions of reciprocity and are as much a matter for those islands’ 
Governments and law as for Westminster and as such seem to be beyond the 
working party’s remit. 



167 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Annex A: Membership of working 
party 



Rupert Hughes 

Peter M. Harris 

Brenda Hoggett 
Bill Jeffrey 
Edwin Moutrie 
Pam Thayer 



DHSS, Assistant Secretary, Child Care Division 
(Chairman) 

Lord Chancellor’s Department, Assistant Secretary, 
Property and Family Law Branch 
Law Commmissioner 

Home Office, Assistant Secretary, Cl Division 
DHSS, Assistant Solicitor, Solicitor’s Branch 
DHSS, Assistant Chief Inspector, Social Services 
Inspectorate 



Secretariat 

Robin Chapman DHSS (Secretary) 

Paul Greening DHSS 

Law Commission 

Peter G. Harris 
Jane Hern 
Jonathan Whybrow 



Observers 

Social Work Services Group, Scottish Office 

Department of Health and Social Services, Northern Ireland Office 
Local Authority Social Services Division, Welsh Office 



168 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Annex B: Written comments on 
discussion papers 



Margaret Adcock 
Dr. W. J. Appleyard 

Association of Chief Education Social Workers 
Association of Chief Police Officers 
Association of Chief Officers of Probation 
Association of County Councils 
Association of County Court and District Registrars 
Association of Directors of Social Services 
Association of Metropolitan Authorities 
Association of Spina Bifida and Hydrocephalus 
Caroline Ball and June Thoburn 
Barnardo’s 

British Agencies for Adoption and Fostering 

British Association of Social Workers 

British Epilepsy Association 

British Medical Association 

British Paediatric Association 

Campaign for People with Mental Handicaps 

Central Council for Education and Training in Social Work 

Children’s Legal Centre 

Children’s Society 

Community Service Volunteers 

Joan Cooper 

Council of Circuit Judges 

Professor Stephen Cretney, University of Bristol 

Faculty of Community Medicine 

Dr. Anthony Fairburn, Royal United Hospital, Bath 

Family Division of the High Court 

Family Law Bar Association 

Family Rights Group 

Family Welfare Association 

Katrin Fitzherbert 

Dr. Cicely Haines 

Jean Graham Hall and Douglas Martin 

Alan Holden, Director of Social Services, Harrow 

Independent Representation of Children in Need 

Inner London Juvenile Courts Panel 

Rod Jones, Nottinghamshire County Council 

Justices’ Clerks’ Society 

Cecil Latham, Stipendiary Magistrate for Greater Manchester 

169 



Printed image digitised by the University of Southampton Library Digitisation Unit 



The Law Society 

Magistrates’ Association 

National Association of Head Teachers 

National Association of Social Workers in Education 

National Children’s Bureau 

National Council for One Parent Families 

National Council of Voluntary Child Care Organisations 

National Council of Women of Great Britain 

National Foster Care Association 

National Society for the Prevention of Cruelty to Children 
Police Superintendents’ Association of England and Wales 
Royal College of Midwives 
Royal College of Nursing 
Royal College of Psychiatrists 

Royal Society for Mentally Handicapped Children and Adults 

Secondary Heads Association 

Social Care Association 

Society of Education Officers 

Spastics Society 

Voluntary Council for Handicapped Children 
Bryan Wadland 



170 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Annex C: Research by Bristol 
University 



DHSS commissioned three small scale and short term studies from Bristol 
University to help fill out the research information available to the child care 
law review. The Dartington Social Research Unit conducted a study of place of 
safety orders, building on their earlier larger scale research; and the School of 
Applied Social Studies prepared studies of interim care orders and the 
discharge of care orders. The main features of each are summarised below. 

Place of safety orders (main features) 

1. The work commissioned by DHSS for the review of child care law was 
designed to build on the Dartington Social Research Unit’s earlier study of 
place of safety orders. This focussed mainly on social work and family 
perspectives, the consequences of such interventions for the child’s care career 
and to a lesser extent their effect on links between children in care and their 
families. Dartington’s more recent work is based on a limited number of 
interviews and concentrates on the perspectives of three groups: 

a. magistrates and magistrates’ clerks 

b. the police 

c. the NSPCC 

(a) The view of magistrates and magistrates * clerks 

2. The following information is based on interviews with three magistrates’ 
clerks and fifteen magistrates selected to give a variety of experience, from 
four contrasting local authorities covering rural and urban areas; it also draws 
on the work done for the review on interim care orders with interviews with 14 
clerks in ten local authorities. 

3. The clerks were uneasy about the use of place of safety orders and 
generally advised magistrates to grant orders for as short a time as possible. 
Magistrates tended to follow this advice, and none of them granted a 28-day 
order as a rule: key factors were the circumstances of the individual case and 
the date of the next juvenile court sitting. Looking to the future, a time limit 
on orders of between 8 and 14 days was preferred. 

4. The testing of evidence in support of applications for place of safety 
orders varied according to the accessibility of a supportive clerk and the 
experience of the magistrate, and there was some concern about the quality of 
evidence, but no application had ever been turned down, reflecting a natural 
tendency to “play safe”. Concern about the adequacy of evidence resulted in 
shorter length orders and not refusals. There was wide variation in whether 
clerks were consulted. In some cases clerks effectively acted as a “filter” for 
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applications. There was also variation in procedures for identifying the 
credentials of applicants and in the recording and information forms used. 
Little guidance exists for social workers. Nearly all magistrates wanted to be 
informed of the outcome of cases, but some were not. 

5 . Most of the magistrates and clerks expressed concern about the extent to 
which place of safety orders were used and perceived an increase over recent 
years. The most common concern was that they were used as an mappropria e 
short cut for resolving a problem situation: sometimes a crisis that could and 
should have been foreseen ought to have been approached through other 
legislation; some social workers appeared to be responding to pressure from 
other agencies and a general feeling that “something ought to be done rather 
than to clear evidence of abuse and neglect. 

6. Applications for place of safety orders represent a tiny proportion of a 
magistrates’ workload, are a comparatively rare event for the individual 
magistrate, even those on the juvenile bench, and experience is not easily 
gained. Likewise most social workers have little or no experience of such 

orders. 

7. The researchers felt the “imminent danger” ground suggested in the 
review’s discussion paper on place of safety orders would not cover some 
cases such as adolescents who were “at risk” in the community - usually 
temporarily homeless - but other aspects of their behaviour, such as 
delinquency or being in moral danger, were circumstantial rather than proven. 
Another such group were children who had been neglected over a long period 
of time, not so much in imminent danger as continually at risk. 

(b ) Police place of safety orders 

8. Interviews were conducted with several senior officers responsible lor 
juvenile work from two police authorities covering four English c ° un J- ies ’ 
which are thought to be reasonably representative. Discussions were also held 
with numerous police constables and middle-ranking officers involved m day 
to day work with the public. 

9 Attempts to gain statistical information on the use of section 28(2) orders 
(ie without recourse to a magistrate) were unsuccessful: report forms were 
required for each detention in a place of safety but were not collected or 

collated in any way. 

10. Police orders were used in a variety of circumstances, were more likely to 
be taken at evenings and weekends, teenagers are frequently involved and a 
range of placements (and durations) are employed. Administrative 
arrangements have a significant effect on the level of use, lor example the 
existence of special units for juvenile work staffed by women officers led to 
much higher use, said to be due to the expertise and experience of these 
specialist units. When sexual discrimination legislation caused some such 
groups to be abandoned, changes in the rate of use of place of safety ord 

had been noted. 
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11. The availability of social work help at weekends and evenings, and ease 
of access to a magistrate - through the policy of the clerk or the way duty 
magistrates were organised — also affected the number of police orders. In 
one very deprived, multi-racial inner city area, all cases requiring a place of 
safety order were passed on to the police. 

12. In one police authority, place of safety orders were used instead of arrest 
for juvenile offenders unless arrest was absolutely necessary or if a serious 
offence had been committed - arrest was felt to precipitate decisions on 
prosecution and was a bit heavy handed in many circumstances. The section 
28(2) power was also often used to detain young solvent abusers. 

1 3 . There was some tension between police and social services over respective 
practices in taking place of safety orders: social services thought the police 
over-interventionists, the police thought social services too lax and too slow to 
decide on care proceedings after taking a place of safety order. 

(c) NSPCC use 

14. The NSPCC’s role in taking place of safety orders had declined over time 
and about 180 were taken each year (3 per cent of all recorded orders, although 
the proportion will be higher in regions where NSPCC is active). All orders 
were referred to local authority social services for placement. Perceptions and 
use of such orders differed: inspectors saw the duration of the order as a 
period for assessment and decision-making, and a lengthy period was essential 
for adequate consultation. The NSPCC also saw its role as co-ordinating 
events, ie facilitating inter-professional discussions and chairing decision- 
making forums. 

Interim care orders (main features) 

15. The research was based upon an examination of the registers in twelve 
English and Welsh courts for two three-month periods (November to January, 
1983/4 and 1984/5). All cases where an interim care order was made during 
these periods were included (426). In addition, interviews were conducted with 
the justices’ clerks to the same courts plus two others in Wales, and with senior 
staff in local authority social services departments in the same areas. A small 
number of solicitors who were regularly involved with child care cases were 
also seen. 

16. The principal purpose of an interim care order was seen by nearly all of 
those who were interviewed as being to protect the child (or the public) whilst 
more time was provided for the parties to prepare for a full hearing. But other 
reasons were also given: 

i. to provide a breathing space in the wake of a family crisis (in which, for 
example, a guardian ad litem might act as conciliator or a local authority 
investigate offers of help); 

ii. to give the child a salutary experience; 

iii. to furnish social services departments with the firm authority to keep an 
eye on a child who remained at home pending a further court appearance, 
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iv. to obtain additional reports after the primary ground had been proved 
in order to aid decisions on disposal; 

v. because a criminal case against the parents had not been completed (an 
example of 14 successive orders was discovered) or because of protracted 
divorce proceedings, and 

vi. to provide the means of undertaking active social work with families 
which could then avoid the eventual necessity for a full care order. 

17. The clerks who were seen favoured the retention of the 28-day period for 
interim orders, despite the frequency of orders for less than this permitted 
maximum. They opposed an extension of 56 days, although some suggested 
that the courts should have the discretion to make an interim care order for as 
long as it was needed to enable reports to be prepared; but they linked this with 
the requirement that the final hearing would have to take place on the specified 
date. It was noted that parents would have to be asked to give their consent to 
such flexible arrangements. 

1 8 . The average number of interim care orders made with respect to children 
subject to such orders had risen between the 1983/4 and the 1984/5 periods 
from 2.37 for each child to 2.47. For both periods combined, about 63 per cent 
of these children were subject to more than one interim care order and some 38 
per cent to more than two. The neglect and ill-treatment cases were those 
which most often experienced successive orders. 

19. One of the reasons for successive interim care orders (and the 
accompanying delays) was the appointment of guardians ad litem. Typically, 
they requested a minimum of six weeks for the preparation of their reports. 
They were appointed in 22 per cent of the cases in the second period of the 
study (that is, after the relevant legislative provision had been introduced); 
mostly in neglect or ill-treatment cases but never where the grounds were moral 
danger, beyond control or non-school attendance. In only 36 of 49 instances 
were they appointed at the first of preliminary hearing. Some of those 
interviewed felt that the guardians had helped to reduce the length of the 
hearing because their recommendations led to more cases being agreed 
beforehand, but it was also generally believed that their appointment increased 
the complexity of the proceedings. 

20. The delays which occasioned interim care orders were also due to the 
time taken by parents in obtaining legal representation; to the greater 
involvement of solicitors; to certain listing problems (including the availability 
of witnesses on specific dates), and to some difficulties in knowing just how 
long cases would take. 

21. An analysis of the evenutal outcomes of interim care orders indicated 
that, for the two periods together, only 39 per cent had led to a full care order . 
25 per cent were ongoing and a further 12 per cent now stood adjourned after 
at least one interim care order had been made. In the remaining 24 per cent of 
the cases there had been a clear outcome other than a care order. In 15 per cent 
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there was a supervision order and in about 9 per cent the case was withdrawn, 
dismissed or no order was made. 

22. Procedure seemed to vary considerably and the clerks expressed 
somewhat different views about the matter. Variations existed between courts 
in the level of proof required (although it was claimed that prima facie 
evidence was always required); on the question of what evidence should be 
given at initial and subsequent hearings; on the representation of parents, and 
on the desirability of maintaining the same bench for subsequent hearings. 
Despite such differences clerks opposed the introduction of statutory criteria 
and wished to retain the present discretion. 

23 . The appeal procedures against interim care orders appeared to be rarely 
if ever used. 

24. The evidence on procedure was supplemented by the observation of 
actual proceedings in one court. This indicated that some evidence was always 
heard, except on successive orders where the parties and parents agreed; that 
interim care orders were rarely contested but that opposition could be 
successful; that in truancy cases interim orders were often made “for 
assessment” after the case had been proved; that the evidence was usually 
given by professionals (typically social workers or the police) rather than by 
parents and family; that it had often not been explained, particularly to 
parents, that the main hearing was not to be on that day; that parents did not 
always know of their entitlement to representation and legal aid (although 
sometimes the court had pointed this out to them); that the court was generally 
not informed where the child was to be accommodated whilst in care; that 
legal representatives were normally those present at the full hearing and only 
occasionally juniors or substitutes and that hearsay seemed more likely to be 
allowed than at the full hearing. 

25. Six general issues were highlighted by the researchers. These were: 

i. There is an inevitable tension between settling the future of a child as 
quickly as possible and making sure that a just and appropriate decision is 
made. 

ii. Nonetheless, the more protracted the case becomes, with a series of 
interim care orders, the more unsettled the child is likely to be and, 
probably, the more likely it is that a full care order will be made at the end. 

iii. Several local authorities expressed concern that there was no 
requirement that the interests of the child (short-term as well as long-term) 
should be a principal consideration in making an interim care order, 
although this might be considered to be implicit in the grounds. In a period 
of, say, three months in care on interim orders, a child could be moved 
several times; the future pattern of events crystallised; the family given time 
to disperse or lose interest, and the general chances of rehabilitation 
diminished. We know from various other studies that what happens during 
a child’s first few weeks in care is crucial in settling his or her future. The 
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danger is that because this initial period (often combined with a period on a 
place of safety order) is regarded as “temporary”, the child may already be 
cast into a virtual state of limbo and contingency plans simply not made. 

iv. In order to reduce the delays created by the appointment of guardians 
ad litem, the local authority should be obliged to tell the justices’ clerk the 
gist of the case on application, even if it does not extend to disclosure to 
other parties. He can then use his discretion early to order separate 
representation and the appointment of a guaidian. 

v. Party status for the parents seems essential; and all agree. It would 
clarify some of the issues and place the seal of approval on what usually 

happens in practice. 

vi. Where a guardian ad litem has been appointed, it seems unnecessary to 
drag everybody back to the court whilst they are still making their 
investigations. There should probably be a means of allowing the interim 
care order to run to coincide with the time given to the guardian to prepare 
his report. Successive hearings are also expensive but mostly ritualistic. The 
only exception would be where the parties wished to challenge the making 
of a further interim care order, or wanted a 28-day order made. Other ways 
might be found of keeping the pressure on the local authority, the guardians 
and the solicitors to work as swiftly as possible. 

Discharge of care orders (main features) 

26. The survey was based upon an examination of the registers for entries 
concerned with discharge applications in ten English courts covering a 
six-month period for six of them (1 August 1984-31 January 1985) and a 
period of three months for the four others (1 November 1984-31 January 
1985). This yielded 186 cases. In addition, interviews were also held with 
justices’ clerks for these courts and with key staff in ten social services 
departments, mostly covering areas in which the courts were located. 

27 National DHSS figures show an increase in the discharge of care orders 
between 1972 and 1982 - from 1,800 (4 per cent of all outstanding care 
orders) to 3,700 (8 per cent). Home Office statistics covering care cases only 
show that 72 per cent of applications in 1982 were made in respect of children 
of 14 or more. In 29 per cent of cases of children under 9 years old a 
supervision order was requested to replace the care order, in contrast to about 
7 per cent for those of 14 and over. In about 5 per cent of all the applications 
covered by the Home Office figures the order was not discharged, rising to 11 
per cent of the applications for children under 9. 

28. In the ten courts covered by the research the discharge of an Older was 
granted by the end of the period under scrutiny in respect of three-quarters of 
the children subject to applications: 3 per cent of the applications were 
dismissed, 6 per cent were withdrawn, and 15 per cent stood adjourned. In 
only 16 per cent of the cases were supervision orders made in place of the 
discharged care orders. Applications were successful in 88 per cent of the cases 
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initiated by local authorities. Only one in three of the parents’ applications had 
been successful by the end of the research period, but nearly half remained 
adjourned. Not all the parental applications were opposed as sometimes 
parents were encouraged by the local authority to make the application. In 
only two instances did children themselves apply for discharge: both of them 
were seventeen years old. 

29. Roughly two-thirds of the care orders had run for less than five years by 
the time of the discharge hearing, and just over a quarter for less than two 
years. This was to be expected since care orders in offence and non-school 
attendance cases tend to be made in adolescence. 

30. There was a close association between “home on trial” arrangements and 
local authority applications for the discharge of orders — many discharges 
were in respect of children living at home with their parents. However, it seems 
from national figures that not all such arrangements lead to the discharge of 
the order. In one local authority 32 per cent of children “home on trial” had 
been there for over three years. Discussions with social services departments 
suggested that this might be because the legal status of the child was not 
considered to be especially significant; that the department wished to avoid the 
work involved in going to court; that financial assistance for children (and 
parents) was thought to be easier to provide while a child is subject to a care 
order and, in certain circumstances, the continuation of the care order was 
thought necessary in order to give a family with a child “home on trial” social 
work support. Only three of the local authorities visited had firm written 
policies for seeking the discharge of care orders after a specified period home 
on trial. 

3 1 . Most local authorities had a few cases of adolescents where the care order 
was obviously not working and which, indeed, may have had damaging effects 
on the young person. Two of them had sought the discharge of these 
ineffective orders but most did not. This was because the “failure” was 
considered to reflect badly upon the department; that it was thought that 
magistrates would not agree to the discharge or because it was felt to be bad 
social work practice. 

32. All the local authorities said that if they considered it to be appropriate 
they would oppose a parental application for discharge, even though the 
original grounds no longer applied. The typical example was non-school 
attendance where the local authority now had other reasons for concern. 

33. Local authorities appeared to operate a mixture of criteria for deciding 
whether to apply for discharge themselves; to encourage parents to do so; to 
oppose or not to oppose a parent’s application. One influential factor was the 
role of the legal department and their judgement of the likely reaction of 
different courts. 

34. Most local authorities made the application themselves where there was 
no dispute: the reasons given were that since the local authority had applied 

177 



Printed image digitised by the University of Southampton Library Digitisation Unit 



for the original order it should be responsible for discharge; that it had 
solicitors to do the work; that it demonstrated to the courts its own successful 
work and the family’s progress, and that by taking the initiative it gave a 
public vote of confidence to the family which might in itself have beneficial 
effects. Where, however, the parent or young person wished to apply and there 
was no dispute, it was usually encouraged. 

35. Most disputed cases arose where a local authority opposed a parental 
application. The typical situations were neglect or abuse cases in which the 
parents had always been in conflict with the local authority; non-school 
attendance cases, especially when the children had reached the school leaving 
age; where the parents’ situation had changed, especially after the child had 
been in care some time; where the department was working towards 
rehabilitation but the parents wanted to speed up the process, and where 
parents wished to express their dissatisfaction with what the local authority 
was (or was not) doing or intended to do. 

36. Some parents might regard an application as a hazardous venture which, 
if unsuccessful, would worsen their chances of recovering or having more 
contact with their child; not only might they have fears about jeopardising 
their relationship with a social worker, but sometimes an unfavourable 
decision on a discharge application might prejudice a later application for 
more access, or provoke foster-parents to seek a more permanent arrangement 
such as adoption. Some parents may shy away from making an application for 
other reasons, even if encouraged to do so: for instance, parents of difficult 
teenagers may not want the full responsibility which discharge entails and 
some parents do not like going to court. Whatever the reasons, parental 
applications were small in number (31 out of 186) and there were even fewer 
examples of successive applications. 

37. On court procedures, most of the clerks replied that the process was the 
reverse of that used in making the order - looking at the current situation and 
at the “care or control” test again. But a distinction was drawn between 
unopposed and opposed cases. Unopposed cases were usually straightforward 
and more of a formality unless a guardian ad litem was considered necessary 
(but only in 15 out of the total 186 opposed and unopposed cases was a 
guardian appointed, although the clerks said that they were usually appointed 
with younger children even in unopposed cases). 

38. Clerks tended to consider that the original grounds should be brought 
out, although two of them disagreed. They felt that the original grounds 
should not recieve much emphasis. Clerks also considered that they did not 
encounter major difficulties with procedure. Nevertheless, their subsequent 
comments showed that discharge hearing were rarely conducted as two-stage 
proceedings and social enquiry reports (and even guardian ad litem reports) 
were often introduced before the first stage was completed. 

39. The clerks and local authorities were asked for their views on the value of 
short-term orders, judicial review and the lapsing of orders. Most clerks felt 
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that a time limit of, say, three years was too arbitrary and liable to prejudice 
the child’s interest, although there was more support for determinate orders in 
offence cases. Several clerks were more sympathetic to a review after three 
years, although they were reluctant to see this undertaken by the courts 
(though magistrates might favour it). By and large most clerks preferred to see 
improvements in the local authority six-month reviews rather than more 
radical changes. 

40. It was generally agreed that parents should be made parties to discharge 
proceedings and that prior disclosure would be helpful. A number of 
difficulties were identified for parents in applying for discharge in opposed 
cases. For instance, they do not always know of their right to apply; they 
sometimes receive unhelpful professional advice; they are confused about the 
prescise grounds upon which they have to make their case, and they do not 
always know what case they will have to answer from the local authority. 

41. The research team pointed to several issues calling for further attention. 
They listed: 

i. delays in the proceedings and the consequent uncertainty; 

ii. the small number of child or parent applications; 

iii. the absence of feedback or analysis of what happens to children when 
an order is discharged; 

iv. the apparent lack of options open to the juvenile courts when 
considering an application (for example, they cannot make directions about 
access or order phased rehabilitation) and 

v. the possibility of drawing sharper distinctions between neglect and abuse 
cases on the one hand and those concerned with school non-attendance and 
offences on the other. For example, clerks generally felt that more specific 
criteria about discharge were appropriate in the latter cases but not in the 
former where discretion and flexibility were considered to be of great 
importance. 
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CORRECTIONS 
Page 19 

The first sentence of recommendation 48 should read: 

‘Consideration should be given to restricting the inherent power of 
the wardship court to commit a child to care to making interim 
orders.’ 

Page 30 

Recommendation 122 should begin: 

‘Participants other than the local authority should only be 
required . . . ’ 

Page 112 

In paragraph 16.6 in the final sentence ‘the applicants’ should be 
substituted for ‘local authorities’. 

Page 137 

In paragraph 19.9, delete ‘and was qualified to apply’ from line 7 . 
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